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VIA HAND DELIVERY AND EMAIL TO M. LIPE at Michele.Lipe@southwindsor-ct.gov

Chair Bart Pacekonis, and Planning and Zoning
Commission Members

Town of South Windsor
1540 Sullivan Avenue
South Windsor, CT 06074

Michele Lips, Town Planner
Town of South Windsor
1540 Sullivan Avenue
South Windsor, CT 06074

Re: Application of Metro Realty for Rezoning of 240 Deming Street and part of
440 Buckland Road

Dear Chair Pacekonis, Commission Members, and Ms. Lipe:

We are writing on behalf of Metro Realty to address three "petitions" filed with the
Commission at the public hearing on July 25, 2023: (1) a petition to disqualify Commissioner
Alan Cavagnaro on the asserted basis of "predetermination", (2) an environmental intervention
petition filed under General Statutes § 22a-19 by Margaret Glover, Paul Pasqualoni, and Loc
Pho, and (3) a so-called "protest petition," ostensibly prepared under General Statutes § 8-3(b),
aiming to require a two-thirds supermaj rarity vote to approve the zone change.

Each of these petitions is factually and legally deficient, as explained below :

Section §22a-19 intervention petitions

The application before the Commission is to rezone five acres of land. There is no site
plan application at this time.

General Statutes § 22a-19 allows intervention when a proceeding or action for judicial
review "involves conduct which has, or which is reasonably likely to have, the effect of
unreasonably polluting, impairing or destroying the public trust in the air, water, or other natural
resources of the state" (emphasis added).
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The Connecticut Supreme Court has held that a zone change application, by its does
not involve "conduct" that would cause pollution, and therefore § 22a-19 cannot be used to
intervene in a zone change petition. A zone change is a mere reclassification of land. "Conduct"
only occurs when an applicant seeks a permit the granting of which will allow some form of
physical construction. That is not the case here. See e.g., Pond View, LLC V. Planning and
Zoning Commission of Town of Monroe, 288 Conn. 143 (2008) (copy attached at Tab 1). This
Pond View holding was reaffirmed in Douglas v. Planning and Zoning Commission of Town of
Watertown, 127 Conn. App. 87 (2011) (copy attached at Tab 1). At pages 158-160, the Court
held that a zone enange is a procedural issue, and therefore not "conduct" covered by §22a-19.
Thus, the § 22a-19 interventions are invalid, because they are premature.

Protest Petition

General Statutes § 8-3(b) requires a protest petition to be signed by the owners of 20
percent of the land within 500 feet of the land proposed for rezoning. As shown on the attached
analysis prepared by SLR Consulting and Metro Realty (Tab 2), there are 35.817 acres within
500 feet of the perimeter of the land proposed for rezoning. Twenty percent is 7.16 acres. Those
who signed the petition (Tab 3) own only 5.56 of the 35.817 acres, which is 15.5 percent. The
petition on its face is deficient.

Commissioner Cavagnaro

The standard for disqualification of a land use commissioner based on predetermination
is that the commission has made one or more statements, orally or in writing, demonstrating that
he/she had determined how to vote on the pending application prior to the public hearing. See R.
Fuller, Connecticut Land Use Law and Practice § 47.2 (2011 and 2023 online update), citing
Simko v. Ervin, 234 Conn. 498, 508 (1995). In addition, our courts have held that "The law does
not require that members of zoning commission must have no opinion concerning the proper
development of their communities. It would be strange, indeed, if this were true," citing
Ciojfoletti v. Planning and Zoning Comm., 209 Conn. 544, 555 (1989).

Here, the petition seeking disqualification is based solely on Commission Cavagnaro's
membership in a statewide organization that advocates for affordable housing, not any statement
he has made before the current public hearing, predicting or indicating how he would vote on
Metro Realty's application. Thus, the petition lacks the very type of evidence that our courts
have held is necessary to show disqualifying predetermination.
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The three petitions must be denied. Thald< you for your attention.

Very truly yours,

Timothy S. Hollister

TSH:afz
Enclosure

cc: Attorney John Parks
Metro Realty
SLR Consulting
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Pond View, LLC v. Planning and Zoning Com'n of Town of Monroe, 288 Conn. 143 {2008)

953 A.2d 1 ' ` ,, ' ' ' .

KeyCite Yellow Flag - Negative Treatment

Distinguished by Diamond 67. LLC y. Planning and Zoning C`om'nofTown

of Vemon, Conn.App,. April 5. 201 l

West Headnmes (12)

[1] Zoning and Planning 4- Right of review and

288 Conn. 143

Supreme Coult of Connecticut.

POND VIEW, LLC

v.

PLANNING AND ZONING COMMISSION

OF the TOWN OF MONROE et al.

ND. 17878.

I

Argued April 23, 2008.

I

Decided July 29. 2008.

parties

Town planning and zoning commission did
not join in environmental illtervenofs' petition

for certification to appeal from the trial
court's judgment or file its own petition tor
certification, although it tiled an appellate brief

and participated in oral argument before the
Supreme Court in support of the position of the

intexvenors, and thus commission was not an

appellant in the appeal to the Supreme Court

and the Supreme Court would not consider its

contentions regarding the propriety of the trial
court's judgment ,

2 Cases that cite this headnote

I2] Zoning and Planning +- Further Review

Synopsis

Background: Landowner appealed from town planning and

zoning commission which denied landowner's application

for a zone change and special exception permit for its

property in order to develop shopping center. The Superior

Court, Judicial District of Fairfield, Howard T. Owens,
111, Judge Trial Referee, sustained in part and remanded.

Environmental interveners who had filed petition in protest

with the commission filed petition for certification to appeal.

The Appellate Court granted certification, and the Supreme

Court transferred the appeal.

While zoning appeals from the Superior Court

may proceed only upon a grant ofcextification by

the Appellate Court, they are subject to the same

jurisdictional prerequisites as other appeals from

the Superior Court. C.G.S.A. § 52-263.

[3] Action Persons entitled to sue

Holdings: The Supreme Court, At, J,, held that:

If a party is found to lack standing, the court is
without subject matter jurisdiction to determine

the cause.

[1] challenged procedural issues were not within scope of

statute;
6 Cases that cite this headnote

[2] zoning changes did not result in any environmental hand

as required br standing, and
[4] Determination of questions of

jurisdiction in general

A determination regarding a trial coull's subject

matter jurisdiction is a question of law.

Courts

[3] protest petition did not confer statutory standing on
intewenors.

8 Cases that cite this headnote

Appeal dismissed.
[5] Appeal and Error 9' Plenary, free, or

Procedural Posfure(s): On Appeal. independent review

When the trial court draws conclusions of law,
review is plenary and the Supreme Court, must

F
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decide whether its conclusions are legally and

logically correct and Lind support in the facts that

appear in the record.

standing as statutorily aggrieved parties Io appeal

trial court's determination that commission's

decision denying application tor a zone change

was arbitrary and void. C.G.S.A. §22a-19.
5 Cases that cite this headnote

16 Cases that cite this headnote

[6] Action @- Persons entitled to sue

Two broad yet

aggrievement exist

classical and statutory.

distinct categories of

for standing purposes,

110] Zoning and Planning Right of review and

50 Cases that cite this headnote

[7] Action 3-  Persons entitled to sue

parties

Zoning changes did not result in any

environmental harm to the "air. water or other

natural resources of the state" as required
tor environmental interveners to have standing

as statutorily aggrieved persons to appeal
merits of trial court decision that planning
and zoning commission's decision denying
application for a zone change in order to
construct shopping center was arbitrary and
void; alleged environmental banns all stemmed

from proposed constriction under a site plan

application and special exception permit, which

were the suhiect of a separate appeal. C.G.S.A.

§22a-19.

Classical aggrievement requires a two part
showing to demonstrate standing, first, a party

must demonstrate a specific, personal and legal

interest in the subject matter of the controversy,

as opposed to a general interest that all members

of the community share, and second, the party

must also show that the alleged conduct has

specially and injuriously affected that specific

personal or legal interest.

26 Cases that cite this headnote
6 Cases that cite this headnote

[8] Action * Persons entitled to sue [11] Zoning and Planning Right of review and

Statutory aggrievement exists by legislative
Hat, not by .judicial analysis of the particular

facts of the case, in other words. in cases
of statutory aggrievement, particular legislation

grants standing to those who claim injury to an

interest protected by that legislation.

parties

W 85

70 Cases that cite this headnote

[9] Zoning and Planning 'p  Right of review and

parties

Protest petition which environmental interveners

filed with town planning and zoning commission

did not confer statutory standing on interveners

as aggrieved parties to pursue appeal of trial

court's determination that comnlission's decision

denying application for zoning change
arbitrary and void, although filing of tile
petition required commission to approve die
application only by a supermajority, commission

automatically denied the application because a

supermajority had not voted br it, and trial court

concluded in essence that a supennajority should

have voted for it, none of those actions caused

damage to any interest that interveners may have

had to have a supemrajority approve the zone

court's zoning
change. C.G.S.A. § 8-3(b).

Issue of whether trial court could review town

planning and zoning connnission's decision
to determine whether it was supported by
substantial evidence despite environmental

interveners' protest petition, along with

trial treatment of stamte's

supennajority and notice provisions, were
procedural issues rather than environmental
issues within scope of environmental intervenor

statute, and thus interveners did not have

5 Cases that cite this headnote
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[12] Zoning and Planning 41- Number of votes

required

The filing of a valid protest petition permits
a planning and zoning commission to approve

an application tor a zone change only by a

supermajority. C.G.S.A. § 8-3(b)_

2 Cases that cite this headnote

Attorneys and Law Firms

**2 Frank B. Cochran, New Haven, for the appellants
(defendant Elizabeth Murphy el al.).

The record resects the following undisputed fakzts and
procedural history. The plaintiff owns a parcel of land in the

town of Monroe (town), approximately one acre of which

falls within a DB-2 business and commercial zone, and
approximately seventeen acres of which *147 fall widiin
a residential zone. The one acre within the business and
commercial zone abuts Main Street, which is state highway

Route 25, where many of the businesses in the town are

clustered. On or about November 16, 2004, relative to a
proposed retail development project to build a shopping
center, the plaintiff filed a combined application with the
commission br: (1) a design district zone change to designate

the entire parcel as a DB-1 business and commercial zone,

and (2) a special exception permit w*4 br approval of the

site plan of its shopping center project, as required under the

town's zoning regulations. 6

Christopher J. Smith, with whom was Beth Bryan Critton,

Hartford, br the appellate (plaintiff).

Frederick J. Malvin, town attorney, Monroe, for the appellate

(named defendant).

NORCOTT, KATZ, PALMER, VERTEFEUILLE and

ZARELLA, JS.

Opinion

KATZ, J.

11]

Lundy,

Notice of the public hearing on the combined application,

which was set to begin on December 1, 2004, was published

on or about November 19, 2004. Prior to the start of the
commission's hearing on the plaintiffs combined application.

the interveners tiled a pleading to intervene in the proceedings

pursuant to § 22a-19(a). The interveners' verified pleading

alleged that: (1) the proposed site development plan for
the shopping center would destroy forested steep hillside,

(2) the proposed roads, loading docks and parking areas

associated with the prqiect significantly would impact natural

resources, including air, water and other resources, (3) the

construction and operation of the project negatively would

impact downstream wetland and watercourse resources, (4)

the proposed large septic systems in the site plan would

pollute downgradient water resources, and (5) the excavation

and site work would produce major erosion, sedimentation

and pollution *148 discharges into the air and water that are

beyond the ability of an erosion control system to prevent.

*145 The defendants Elizabeth Miuphy and Sally

environmental interveners ww3 (interveners) 1

pursuant to General Statutes §22a-l9(a), 2 appeal, following

the Appellate Court's grant of certification, lion the judgment

of the trial court sustaining the appeal of the plaintiff, Pond

View, LLC, from the decision of the *146 named defendant,

the planning and zoning commission of the town of Monroe

(commission), denying the plaintiffs application tor a zone
. 3 .

change. On appeal to this court, the interveners contend,

inter alia, that, when reviewing the commission's decision,

the trial court failed to take into account the effect of a
valid protest petition filed with the commission pursuant to

On December 1 and 2, 2004, the commission held hearings

011 the combined application, at which time the plaintiff
presented supporting expert evidence. The intenienors filed

a petition in protest of the plaintiff's application pursuant

Genera] Statutes 8-3(b). 4 The plaintiff responds that the

iuterveuors lack standing to bring this appeal because they

have failed to raise any environmental issues in accordance

with § 22a-19(a).5 We agree with the plaintiff that the
interveners lack standing, and, theretbre, we lack jurisdiction

to consider their appeal.

to § 8-3(b), which was signed by approximately tbrty
individuals who owned property near the plaintiffs property.

On March 3, 2005, the commission voted on the application.

Susan Scholler. vice chainman of the commission, submitted

a written motion setting forth specific reasons to deny the

application tor a zone change, essentially contending that

it represented too great a change from the existing zoning

and would have too great an impact on a neighborhood that

F
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the concerns raised by the surrounding landowners, while

reasonable, were unsubstantiated.
residents expected to be residential, not commercial. 7 Her

motion was not seconded and thereibre failed. Commission

member John Epifano then moved to grant the application br

die zone change, which was seconded, and the commission

thereaftei' voted three to two to grant the plaintiff's application

for a zone change. Both Scholler's and Epifano's motions

noted that the interveners had filed a protest petition in

Specifically, the court concluded that the record supported
the view that the zone change satisfied the requirelnents of

accordance with § 8-3(b). Because § 8-3(b) requires

a two-thirds vote to approve an application when it has
been opposed by a valid protest petition, however, the
commission deemed the three to two vote insufficient,
and *149 accordingly "autontatically" denied **5 the

plaintiffs application for failing to receive the tour requisite

votes. As a result of its denial of the zone change application.

the commission denied as moot the plaintiHls application for a

special exception permit for approval of its site development

plan.

Harris v Z011i11g C`0mmissio11, 259 Conn. 402, 417, 788

A.2d 1239 (2002), in that it was; (1) in accordance with
the town's comprehensive plan, and (*) reasonably related to

Pursuant to General Statutes § 8-8, the plaintiff appealed

dion the comlllission's decision to the Superior Court. The

plaintiff served notice of its appeal on the interveners and

stated in its complaint to the trial court: "[Murphy and
Lundy] may, within their discretion, be [i]ntervenors to

this appeal as provided by [§ ] 22a-l9...." The interveners

filed an answer to the plaintitl's complaint in which they
"aver[red] that they were properly named as defending parties

because they circulated the protest [petition]" and raised a

special defense that the "plaintiff has abandoned the plan to

construct a shopping center in a residential zone." Thereafter,

the interveners filed their brief on the merits of the appeal, but

did not file a motion to be made parties, pursuant to General

Statutes § 52-102(1)8 and Practice Book § 9-6. Prior to the

commencement of oral argument 011 the merits off he appeal,

the plaintiff iiled a motion to strike the interveners' brief on

the ground that the inteivenors had raised issues that were
outside of the scope of those permitted pursuant to §22a-19.

the normal police power purposes enumerated in General

Statutes § 8-2. For guidance in applying the town's
comprehensive plan, the court looked to the town's zoning

regulations and their requirements for commercial zones, and

to the town's 2000 plan for conservation and development.

The trial court noted that the town's plan for conservation

and development revealed an intent to encourage incremental

development of businesses and industry to expand tax
revenue, particularly along *W6 Routes 25 and ll1, but that

major expansions were disfavored, specifically because of

limited access to highways and "lack of public water and/or

sewers in certain areas."

In concluding that the plaintiff had proiibred sufficient
evidence in support of its application, the trial court
relied on the following evidence. The town's *151

inland wetlands commission conditionally had approved the

proposed development prior to the commission's decision,

and the plaintiff had received favorable approval from
other town officials and agencies. The plaintiff also had
proffered reports, studies and testimony from experts in
support of its application tor both the zone change and the

site plan application that addressed and reported favorably

on various concerns relative to the town's comprehensive

plan and the impact 011 adiacenl property owners, including

environmental concerns. Accordingly, the court concluded

that the commission's decision denying the plaintiffs
application for a zone change was arbitrary and void. Because

the commission had not reached the merits of the plaintiffs

application for the special exception permit regarding the

site development plan, the court did not consider that issue

and remanded tlle case to the commission to address that

application.

The trial court held hearings and therealier issued a
memorandum of decision sustaining the plaintiffs appeal

iron the denial of its application tor a zone 9150 change. 9

The trial court concluded that the record did not support the

comnlission's decision to deny the plaintiffs application. The

trial court determined, in light of the record, that Scholler's

motion setting thanh specific reasons to deny the plaintiffs

application, see footnote 7 of this opinion, "adequately
represent[ed]" the commission's reasons for denying the
application. The court concluded, however, that there was

no evidence in the record to support these reasons and that

In a footnote in its memorandum of decision, the trial court

stated that it was denying the plaintiffs motion to strike the

interveners' brief, noting that all but one of the issues raised

by the interveners also had been raised by the commission.

The only allegation raised solely by the interveners was a

challenge to the commission's lack ofjurisdiction on the basis
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of the plaintiil's thilure to file notice of the zone change

ten days in advance of the hearing in violation of § 8-

3(a). The court stated that it nonetheless would consider the
was

improper....

Superior Court.

In that appeal, the interveuors alleged that the decision
of the commission to grant the special permit exception

"arbitrary, illegal, without support and procedurally
That appeal currently is pending before the

§ 8-3(a) argument "[t]or the sake of completeness" and

because it implicated the commission's jurisdiction. The court

rejected the interveners' contention regarding § 8-3(a) as

meritless, however, because the statute refereed to calendar

days and not business days, and therefore the tiling of the

notice was timely. The trial court did not draw any conclusion

as to whether the arguments raised by the interveners in their

brief properly were within the scope of § 22a-19(a), nor did

the *152 trial court address expressly how the interveners'

protest petition Figured into its determinations.

In the present appeal before this court, the imewenors raise

five claims of impropriety by the trial court. The interveners

first contend that the trial court failed to apply the correct

standard of review for the denial of a zone change when

Thereafter, the interveners tiled a motion for reargument with

the trial court in which they contended that the trial court

had failed to rule on a dispositive issue: whether "a decision

a valid protest petition has been filed pursuant to § 8-

3(b). Second, the interveners contend that, contrary to the

trial court's conclusion. the record of the administrative
proceedings "overwllelmingly" supports the columission's

decision to deny the plaintiH's application for a zone change.

Third, they contend that the trial court failed to consider the

effect of the protest petition on the commission's decision, and

iburth, absent a finding that the protest petition was invalid.

the court failed to sustain Me decision on that ground. Finally,

the inteivenors contend that the plaintiff tailed to comply with
to deny [a zone change application], required by § 8-

3(b), may nonetheless be invalidated as arbitrary, capricious

or illegal." Over the plaiiitiffs objection. the court granted the

interveners' motion and held oral argument, but subsequently

reaffirmed its earlier decision. Following this decision by the

court, the commission did not seek pemiission to appeal.

The interveners, however, filed a petition for certification to

appeal to the Appellate Court pursuant to General Statutes

§ 8-9, which the plaintiH` opposed on the ground that the

interveners did not have standing. The Appellate Court
ultimately granted the interveners' petition tor certification.

the requirements of § 8-3(a) because it did not file "the
precise boundaries of the area proposed tor a change" with

the town clerk's otlice ten business days before the hearing

on the application.

While the interveners' petition tht certification was pending,

the following additional events occurred relevant to this case.

[2] The plaintiff responds that the interveners lack standing

to bring this appeal because they have tailed to raise any of
the environmental issues within the scope off 22a-19 and

because they never made a motion to be made parties. In the

event that this court determines *154 that the interveners

do have standing, the plaintiH` contends that the trial court
reviewed its claim under the appropriate standard of review

and properly determined that the conlmission's decision was

arbitrary and capricious. We conclude that the interveners

lack standing. 11

I

After the trial court's decision approving the zone change,

the conunission, on or about September 21, 2006, voted tour

to one to approve the plaiutiifs application for a special
exception permit, which would allow the plaintiff to build
the shopping center in accordance with its site plan. On or

about December 5, 2006, the interveners w*7 filed an appeal

from that decision to the Superior Court. In that appeal,
the intervenor, along with two other individuals, JetTrey
Zimnoch and Hannah Zimnoch, alleged in their complaint

that Murphy, Jeffrey Zimnoch and Hannah Zininoch were

stamtorily aggrieved pursuant to General Statutes § 8-8(a)

because they owned property within 100 feet of the plaintilTs

property, and that Lundy was "classically aggrieved by
being subjected to dust, noise, *153 potential loss of her

" 10 They also alleged standingwell and other 1111isances.,..

under General Statutes §§ 8-3(b). 22a-16 and 22a-l9(a).

We begin with the plaintiffs contention that this court lacks

subject matterjurisdiction w*8 because the iutervenors have

raised only procedural issues and therefore do not have
standing to bring this appeal as environmental imervenors

pursuant to § 22a-19. Specifically, the plaintiff contends
that the zone change itself does not involve "conduct" that

may be analyzed for its unreasonable pollution eHlects on
the air, water or other natural resources. Rather. it is the

plaintiffs site specific development proposal presented via

F
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of the [controversy], as opposed to 8 general interest that

all members of the community share.... Second, the party

must also show that the [alleged conduct] has specially and
injuriously affected that specific personal or legal interest...

its application for a special exception pen lit that involves

the actual conduct that ultimately and allegedly could have

unreasonable environmental effects. Thus, it contends that

the proper form for these § 22a-19 interveners is the
proceeding relating to the comnlission's later grant of the

special exception permit, the appeal from which currently is

pending before the Superior Court. The interveners *155

respond that they have standing to bring their claims under

§ 22a-19 because concerns related to the preservation of

natural resources underlying the town's plan of conservation

and development provided a basis for the commission's denial

of the proposed zone change and thus bring the issues in this

appeal within the scope of that statute. We agree with the

plaintiff

[8] "Statutory aggrievement exists by legislative fiat, not

by judicial analysis of the particular facts of the case. In
other words, in cases of statutory aggrievement, particular
legislation grants standing to those who claim injury to an

interest protected by that legislation." (Internal quotation
marks omitted.) Andmss v West **9 Hartford, 285 Conn.

309, 321-22, 939 A.2d 1146 (2008).

[3] 141
regarding

151
standing

"We begin with some well settled principles

and its aggrievement component,

as recently reaifinued in Windels V. Enviromnental

Plvteerion Commission, 284 Conn. 268, 287-89. 933 A.2d

256 (2007). If a party is found to lack standing, the court is

without subject umatter jurisdiction to determine the cause....

A determination regarding a trial court's subject matter
jurisdiction is a question of law. When the trial court draws

conclusions of law, our review is plenary and we must decide

whether its conclusions are legally and logically correct and

find support in the facts that appear 'm the record....

The statute that the interveners in the present case claim grants

them standing, §22a-l9(a), provides: "In any administrative,

licensing or other proceeding, and in any judicial review
thereof made available by law. the Attorney General. any

political subdivision of the state, any instrumentality or
agency of the state or of a political subdivision thereof, any
person, partnership, corporation, association, organization or

oder legal entity may intervene as a party on the tiling of
a verified pleading asserting that the proceeding or action

for judicial review involves conduct which has, or which
is reasonably likely to have, the effect of unreasonably
polluting, impairing or destroying the public trust iii the air,

water or other natural resources of the state."
added.)

(Emphasis

and subsequent

On the basis of this expansive language, we previously
have concluded that § 22a-19 confers standing on a
broad range of individuals, entities and government *157
agencies to intervene in both administrative proceedings

"judicial review" thereof 011 appea1.12

"Standing is not a technical rule intended to keep aggrieved

parties out of court; nor is it a test of substantive rights.
Rather it is a practical concept designed to ensure that courts

and parties are not vexed by suits brought to vindicate
noniusticiable interests and that judicial decisions which may

affect the rights of others are lbrged in hot controversy,
with each view fairly and vigorously represented.. These
two objectives are ordinarily held to have been met when a

complainant makes a colorable claim of direct injury he has

suffered or is likely to suffer, in an individual or representative

capacity. Such a personal stake in the outcome of the
controversy provides the requisite assurance of concrete

adverseness and diligent advocacy.... The requirement of

directness between the injuries claimed by the plaintiff and

the conduct of the defendant also is expressed. in our standing

jurisprudence, by the focus *156 on whether the plaintiff is

the proper party to assert the claim at issue....

Ava/onBa_1' C`omn111nilies, Inc. x: Zoning C`ommission, 280

[6] [7] "Two broad yet distinct categories ofaggrievement

exist, classical and statutory.... Classical aggrievement
requires a two pan showing. First, a party must demonstrate

a specific, personal and legal interest in the subject matter

Conn. 405, 413-14, 908 A.2d 1033 (2006), Red Hil l

Coalition M Town Plan & Zoning Commission, 212 Conn.

727, 733-34, 563 A.2d 1347 (1989). We also consistently

have acknowledged, however, that an intervenor's standing

pursuant to § 22a-19 strictly is limited to challenging only

environmental issues covered by the statute and "only those

environmental concerns that are within the jurisdiction of the

particular administrative agency conducting the proceeding

into which the party seeks to intervene." lit Nizzardo \1 Stare

Tragic Commission, 259 Conn. 131, 148, 788 A.2d 1158
(2002), accord Rocque it Northeast Utilities Service Co.,
254 Conn. 78, 85, 755 A.2d 196 (2000) (intervention under

§ 22a-19 "strictly limited to the raising of environmental
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issues" [internal quotation marks omitted] ), M1'srie

Marine/lfe Aquarium, Inc. VI Gill, 175 Conn. 483, 490, 499-

500, 400 A.2d 726 (1978) (concluding that intervenor that

has filed verified pleading at administrative level pursuant

to § 22a-19 has standing to appeal on basis of that pleading

"limited to environmental issues on1y"), Be/ford u

New Haven, 170 Conn. 46, 54, 364 A.2d 194 (1975)
( "{t]he [Enviromnental Protection Act of 1971, General
Statutes § 22a-14 et seq.] does *158 not confer standing

upon individuals to challenge legislative decisions of a
municipality which do not directly threaten the public trust in

the air, water and other natural resources of this state").

[9] In the present case, there can be little doubt that the

interveners are persons who legally may intervene in an
administrative proceeding and appeal therefrom under §22a-

19(a), for the statute grants that power to "any" individual.

**10 Nor is there any debate that the interveners properly

tiled a pleading with the commission containing the requisite

specific allegations that the proposed site development plan

would cause certain adverse enviromnental impacts 011

the "air' water or other natural resources...." Red Hil l

C`oalitio11, Ine. H Town Plan & Zoning Commission, supra,

212 Conn. at 733-34, 563 A.2d 1347 (§ 22a-19[a] grants

individuals standing to intervene before planning and zoning

commissions as matter of right, "once a verified pleading

is filed complying with the statute, whether or not those
allegations ultimately prove to be ullfounded"). The sole
question then is whether the issues that the interveners ask us

to decide in the present appeal are those properly within the

scope of the statute.

r '

*159 It is clear that these issues are not environmental
issues traditionally within the scope of § 22a-19. The issues

related to §8-3 raise questions of construction ofa zoning

stamte of general application, and the issue of the standard

of review is one of appellate procedure in an administrative

appeal. The interveners have cited no case, and we have

found none, in which this court has permitted environmental

interveners to raise purely procedural issues when the only

basis for standing that they have alleged is § 22a-19.
Although this court never expressly llas concluded that
standing under § 22a-19 does not include standing to raise

any related procedural issues, it is axiomatic that the statute

encompasses substantive environmental issues only, and the

court repeatedly has declined to consider whether procedural

issues are covered. 13 See, e.g., Roeque u Northeast Ufililies

Service Co., supra, 254 Conn. at 80, 85-86, 755 A.2d
196 (stating first that § 22a-19 is limited to environmental

issues, and declining to decide question of whether fraud

and collusion in settlement between state and nuclear
power plant over dumping of contaminated wastewater from

plant constituted environmental issue because claim was

meritless), F'Galdiner u C`onservario11 C`ommission, 222

Conn. 98, 106-107, 608 A.2d 672 (1992) (declining to
consider abstract claim that § 22a-19 permits standing to

raise nonenviromnental claims that bear "inextricable nexus"

to environmental issues). 14 The **11 cases wherein we

have permitted standing *160 under §22a-19 have involved

circumstances in which the couducl at issue in the application

before this court allegedly would cause direct hann to the

Although they have raised five claims in their brief, the
primary issues that emerge on appeal concern the trial
coult's standard of review, its treatment of the supermajority

provision in § 8-3(b), and its construction of the

env1ronnle11t. See, et., Red Hill ("0a/irion, Inc. v Town

Plan & Zoning (`0rnlnission, supra, 212 Conn. at 730-
33, 563 A.2d 1347 (intervention pursuant to § 22a-19 on

ground that proposed development of land "would result
in the irreversible elimination of major portions of prime
agricultural land" was proper but agricultural land ultimately

determined not "natural resource" within meaning of statute

notice provision in § 8-3(a). Specifically, the interveners

challenge the trial court's determination that it could review

the commission's decision to determine whether the decision

was supported by substantial evidence, despite their protest

petition, which the court did not conclude was invalid. They

submit that the proper standard of review is that "denial of a

proposal to change the zone of property could be considered

arbitrary only if it was counter to law or unsupported by any

of the applicable statutory principles of zoning."

[internal quotation marks omitted] ), M.1'sfic Marinelife

Aqz/arium, Inc. in Gill, supra, 175 Conn. at 485, 490, 400

A.2d 726 (appeal from approval of permit to construct
floating dock and other structures along river that would

harm environment), see also Fort Trumbull C`o11se1'va11c;;

LLC u New London, 282 Conn, 791, 805-808, 925 A.2d
292 (2007) (concluding [l] that development plan itself
constituted conduct that could cause harm to environment

within the meaning of § 22a-16, and 121 that allegation of

violation of"technical or procedural requirements" does not
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give rise to claim of unreasonable pollution for purposes of

standing under §22a-16).

of a valid protest petition permits a planning and zoning
commission to *162 approve an application tor a zone
change only by a supel'nlajority. Thus, the only interest of the

interveners that the statute protected was their right to force

a supemlajority vote on the zone change. See f"Blaker 1'

Plamling& Zoning Commission, 212 Conn. 471, 475-76, 562

A.2d 1093 (1989) (reviewing plaintiffs appeal from zoning

conlmission's decision granting applicant's zone change on

basis that commission approved zoning application by less

i"
[10] To the extent that the interveners challenge the

merits of the trial court's decision-i.e., the propriety of
its determination that all of the evidence supported the
plaintiffs position that the development resulting from the

proposed zone change would be consistent with the town's

comprehensive development plan-that challenge relates to

the special exception permit application that is the subject of

the appeal currently pending before the Superior Court. In

other words, any environmental harm to the "air. water or

other natural *161 resources of the state" necessarily would

result from the plainti13's conduct in actually developing the

property, not from the zone change at issue in this appeal.

Indeed, it is evident from the allegations in the interveners'

complaint that the alleged environmental banns all stem from

the site plan application for the construction of the shopping

center. TherefOre, to the extent that the interveners want

to challenge the environmental impacts of the construction

of the shopping center and related procedural issues that

are within the conlmission's jurisdiction to consider_ the
proper form for such challenges is their appeal train
the commission's decision granting the plaintiffs special
exception permit or, more specifically, approving the site

plan. It is this application that actually involves the "conduct"

by the plaintiiil-i.e., the construction of a shopping center

-that might lead to adverse environmental impacts that
standing pursuant to §22a-19 is meant to guard against.

than supermajority despite plaintilT's § 8-3[b] protest

petition), on appeal after remand, 219 Conn. 139, 592 A.2d

ISS (1991). In the present case, the commission complied

H

1111 The interveners also claim to have standing by virtue

with the provisions of § 8-3(b) when if automatically

denied the application because a supermajority had not voted

in &vor of it. The trial court, however. concluded that the
decision of some members to deny the application was not

supported by substantial evidence. and therefore, in essence,

determined that a supennajority should have voted to gant

the application. None of these actions caused damage to any

interest that the intervenor may have had under the statute to

have a supermaiority approve the zone change, and thus they

are not aggrieved. 15 See AvalonBav Colnllzunities, Inc.

u Orange, 256 Conn. 557, 568, 775 A.2d 284 (2001) ("The

fUndamental test for determining aggrieveinent encompasses

a well-settled twofold determination: first, the party claiming

aggrievement must successlillly demonstrate a specific,
personal and legal interest in [the subject matter of the
challenged action], as distinguished tiom a general interest,

such as is the concern ofall members of the *163 conununity

as a whole. Second, the party claiming aggrievement must

successfully establish that this specific personal and legal

interest has been specially and iziiuriously affected by the

[challenged action]." [Internal quotation marks omitted] ). 16

of having filed the protest petition in accordance with §8 -

3(b), which, they contend, created a personal and legal interest

in, and made them "indispensable" parties to, the present

action. We disagree.

Because the interveners have not alleged and proved any basis

other than § 22a-19(a) Igor standing in this action, we are

without jurisdiction to hear their appeal. w*13 Accordingly,

we do not reach the merits of their claims.

The appeal is dismissed.

In this opinion the other justices concurred.

112] That statute provides in relevant part: "If a protest
against a proposed change is filed at or before a hearing

with the zoning commission, signed by the owners of twenty

percent or more of the area **12 of the lots included in such

proposed change or of the lots within five hundred feet in all

directions of the property included in the proposed change,

such change shall not be adopted except by a vote of two- All Citations
asthirds of all the members of the commission.. General

Statutes § 8-3(b). As the text clearly indicates, the filing
288 Conn. 143, 953 A.2d I
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Footnotes

1 Although we refer to Murphy and Lundy jointly as the intewenors, where necessary, we refer to them
individually by name.

2 General Statutes § 223-19(3) provides; "In any administrative, licensing or other proceeding, and in any
judicial review thereof made available by law, the Attorney General, any political subdivision of the state, any
instrumentality or agency of the state or of a political subdivision thereof, any person, partnership, corporation,
association, organization or other legal entity may intervene as a party on the filing of a verified pleading
asserting that the proceeding or action for judicial review involves conduct which has, or which is reasonably
likely to have, the effect of unreasonably polluting, impairing or destroying the public trust in the air, water
or other natural resources of the state."

3 We transferred the appeal from the Appellate Court to this court pursuant to
and Practice Book § 65-1 .

General Statutes§51-199(c)

4 General Statutes § 8-3(b) provides; "Such [zoning] regulations and boundaries [for zoning districts]
shall be established, changed or repeated only by a majority vote of all the members of the zoning
commission, except as otherwise provided in this chapter. In making its decision the commission shall take
into consideration the plan of conservation and development, prepared pursuant to section 8-23, and shall
state on the record its findings on consistency of the proposed establishment, change or repeal of such
regulations and boundaries with such plan. If a protest against a proposed change is filed at or before a
hearing with the zoning commission, signed by the owners of twenty per cent or more of the area of the
lots included in such proposed change or of the lots within five hundred feet in all directions of the property
included in the proposed change, such change shall not be adopted except by a vote of two-thirds of all the
members of the commission."

5 The commission filed an appellate brief and participated in oral argument before this court in support of the
position of the interveners. Because, however, it did not join in the interveners' petition for certification to
appeal from the trial courfsjudgment or file its own petition for certification, the commission is not an appellant
in the appeal to this court and we do not consider its contentions regarding the propriety of the trial courts
judgment herein.

6 Section 117-1100 of the Monroe zoning regulations provides in relevant part: "A DB [Design Business] District
shall be established and/or a DB use shall be permitted only in an area where the uses meet the conditions
for a special exception permit, as provided in Sections 117-1801 and 117-1802.... Any new building to be
constructed or any building not formerly a business shall be required to obtain a special exception permit for
business use prior to its use. in addition the use will:

"(1) Have no significant detrimental impact on the environment...,"

7 The specific reasons listed in Schoiler's motion were: (1) the proposal is inconsistent with the plan for
conservation and development, (2) the evidence and the testimony presented by the plaintiff do not make

a case for rezoning according to General Statutes § 8-2, and (3) the plaintiff Nad not made a case
for rezoning in right of the impacts on the adjoining properties; (4) "the existing character of the and

-  - and the degree of development impact to the area is inappropriate for a project of this magnitude", (5)
WESTtlhe"establishment of a commercial zone would degrade the values of adjoining residential properties, (6)
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questions exist regarding the public health and welfare, particularly in the areas of water supply, sewage
disposal, traffic management, and levels of activity to adjoining properties, and (7) questions remain as to
the impact on outlying local roads

8 General Statutes §52-102 provides: "Upon motion made by any party or nonparty to a civil action, the person
named in the party's motion or the nonparty so moving, as the case may be, (1) may be made a party by the
court if that person has or claims an interest in the controversy, or any part thereof, adverse to the plaintiff, or
(2) shall be made a party by the court if that person is necessary for a complete determination or settlement
of any question involved therein, provided no person who is immune from liability shall be made a defendant
in tlwe controversy."

9 We note that the interveners filed a certification with the Appellate Court indicating that transcripts of the
proceedings before the trial court were npt necessary to the resolution of their appeal because the plaintiffs
aggrievement was not at issue. Thus, the transcripts of the proceedings before the trial court are not part
of the record in this appeal.

10 Although the interveners' complaint in the other appeal now pending before the Superior Court avers that
Murphy lives within 100 feet of the plaintiffs land, the interveners have made no similar allegation in this
appeal, and have not invoked standing under §8-8,

11 Because we conclude that the interveners tack standing to bring this appeal, we need not determine w Nether
the trial court's ruling as to the zone change constitutes a final judgment on the "combined application" in light
of the fact that the commission had not yet determined whether to grant the other portion of the application,

namely, the special exception permit. See State V. Salmon, 250 Conn. 147, 162-63, 735 A.2d 333 (1999)
(adopting "bright-line test requiring the appellant, in order to establish a right of appellate review pursuant to
[General Statutes] § 52-263, to establish in the following sequence that: [1] it was a party to the underlying
action, [2] it was aggrieved by the trial court decision, and [3] the appeal is from a final judgment"). While
zoning appeals from the Superior Court may proceed only upon a grant of certification by the Appellate Court,

they are subject to the same jurisdictional prerequisites as § 52-263 appeals. See
Commission, 232 Conn. 122, 129-30 and n. 7, 653 A.2d 798 (1995).

Kaufman V. Zoning

12 We previously have concluded that § 223-19(3) does not create "the right to appeal from administrative

matters that are not otherwise appealable." Fort Trumbull Conservancy, LLC V. Planning & Zoning
Commission, 266 Conn, 338, 361, 832 A.2d 611 (2003). In this regard, we note that §§8-8 and 8-9 create
the avenues for appeal to the Superior Court and Appellate Court respectively in the present case. Section
22a-19 governs the scope of issues that environmental interveners have standing to raise when availing

themselves of such avenues of appeal. ld., at 360-61, 832 A.2d 611, see also Branhaven Plaza, LLC V.
Inland Wetlands Commission, 251 Conn. 269, 273-76 and n. 9, 740 A.2d 847 (1999) (certification to appeal

pursuant to §8-8 to raise issues within scope of §22849 [8] ); Mystic A/Iarinelife Aquarium, Inc. V. Gill, 175
Conn. 483, 490, 400 A.2d 726 (1978) (having become proper party in administrative proceeding, intervenor
had statutory standing to appeal for limited purpose of raising environmental issues).

13 The plaintiff relies on Connecticut Coalition Against Millstone V. Connecticut Siting Council, 286 Conn, 57,
83-85, 942 A.2d 345 (2008), wherein we dismissed as moot one intervenor's claim that he was aggrieved
under the Uniform Administrative Procedure Act, General Statutes §4-166 et seq., to raise a claim that two
sitting council members had acted unethically because the trial court Nad dismissed that ethics claim on the
merits after finding aggrievement under § 22a-19. We did not, however, review the trial courts conclusions
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concerning aggrievement under § 223-19 and, therefore, Nat case is not helpful to either the plaintiff or the
interveners.

14 Even if we were inclined to consider procedural issues that bear a nexus to substantive environmental

concerns covered by § 223-19, such as those related to § 8-3(3) and (b) in the present case, it is clear
to us that no significant nexus exists between those issues and the environmental claims pleaded in the
interveners' verified complaint. Moreover, we fail to see how any of the procedural issues that the interveners
raise in the present case have prevented them from raising the environmental claims that they are permitted
to raise under § 22a-19.

15 Indeed, if we were to conclude that § 8-3(b) afforded standing to appeal under these circumstances,
such a construction would undermine § 8-8(a)(1), which authorizes aggrieved persons to appeal and which
defines an "aggrieved person" as a person living within "one hundred feet of any portion of the land involved in

the decision of the board." Because a § 8-3(b) petition may be signed by persons owning property within
five hundred feet of a proposed change, the plaintiff's proposed construction would permit property owners
that do not satisfy statutory aggrievement under § 8-8, which is intended to govern all zoning appeals, to
appeal nonetheless.

t6 We disagree with any contention by the interveners that they were named in the plaintiffs complaint to the
trial court as necessary defendants or as anything other than §22a-t9 interveners. In addition, as we already
have indicated, the environmental issues related to the special exception permit application were the only
legal interests at stake for the interveners in the appeal from the commission's decision. As the previous
discussion herein should make clear, that interest is not sufficiently implicated in the present appeal. See
also Fox v. Zoning Board of Appeals, 84 Conn.App. 628, 637, 854 A.2d 806 (2004) ("[i]t is well established
that [m]ere status as a party or a participant in the proceedings below does not in and of itself constitute
aggrievement for the purposes of appellate review" [internet quotation marks omitted] ).

End of Document ©2023 Thomson Reuters. No claim to original U.S. Government Works.
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§A*.3'd`6g'§ , .- W Manu, . . , , . .,

KeyCite Yellow Flag - Negative Treatment

Distinguished by Greenwood Manor. LLC v, Planning and Zoning Com'n

of City of Bndgeport, C`om1.App,, May 77, 2014

If a poNy is bund to lack standing, the court is

without subject natter jurisdiction to determine

the cause.

1 Case that cites this headnote

127 Conn.App. 87

Appellate Court of Connecticut. [2] Appeal and Error Suhiect-nnatta

jurisdiction
*

Sebastian DOUGLAS et al.

v.

PLANNING AND ZONING COMMISSION

OF the TOWN OF WATERTOWN.

Detelmination of questions of

jurisdiction in general

A deteimination regarding a trial court's subject

matterjurisdiction is a question of law, and when

the trial court draws conclusions of law, the
Appellate Court's review is plenary and it must

decide whether its conclusions are legally and

logically correct and Lind support in the facts that

appear in the record.

Courts '

No. 3 1626

I

Argued Oct. 19. 2010.

I

Decided March 8, 201 I.

1 Case that cites this headnote

[3] Courts Jurisdiction of Cause of ActionA .

Synopsis

Background: Landowners appealed decision of town's
zoning commission upholding zoning ordinance amendment

that created a zone permitting retail and office development

in an existing industrial zone. The Superior Court, Judicial

District of Waterbury, Brunetti, J., dismissed landowners for

lack of standing. Landowners appealed.

Subject matterjurisdiction involves the authority

of the court to adjudicate the type of controversy

presented by the action before it.

1 Case that cites this h¢=:adnQte

Holdings: The Appellate Court, Flynn, J., held that: l4] Acts and proceedings without

jurisdiction

A court lacks discretion to consider the merits of

a case over which it is without jurisdiction.

Courts v=

[1] owner of property that abutted or was within a
radius of 100 feet of any portion of the zone was a
statutorily "aggrieved person" with standing to challenge the

amendment, and 1 Case that cites this headnote

[2] owners of property from other parts of town did not have

standing under environmental protection statute to challenge

the amendment.

[5] Courts

AHinned in part, and reversed in part, with directions.

Time of making objection

Courts Determination of questions of
jurisdiction in general

The objection of want of jurisdiction may be
made at any time and the court or tribunal may

act on its own motion, and should do so when the

lack ofjurisdictioxi is called to its attention.Procedural Posture(s): On Appeal, Motion to Dismiss.

West Headnotes (14)
[6] Courts

Courts

Waiver of Obj ections

Time of making objection
[1] Action 4° Persons entitled to sue
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7he requirement of suhiect matter jurisdiction

cannot be waived by any party and can be raised

at any stage of the proceedings.

Neither prong of twofold test for proving
classical aggrievemeut br standing purposes

must be shown by person allegedly aggrieved by

a decision of a zoning board if the plaintiff is
statutorily aggrieved. C.G.S.A. §8-8(a)(l).

[71 Action Persons entitled to sue*
6 Cases that cite this headnote

£111 Zoning and Planning 4- Mnditicalion or

"Standing" is not a technical rule intended to
keep aggrieved parties out of court, nor is
it a test of substantive rights, rather it is a
practical concept designed to ensure that courts

and parties are not vexed by suits brought
to vindicate noniusticiable interests and that
judicial decisions which may affect the rights of

others are forged in hot controversy, with each

view fairly and vigorously represented.

amendment

) Case that cites this headnote

[8] Zoning and Planning ~:»- Modification or

amendment

Even if landowner was able to opt out
of the text amendment to the zoning map
permitting commercial uses in area of the
municipality, which, prior to the amendment,

allowed only industrial uses, owner was a
statutorily "aggrieved party" with standing to
challenge amendment to regulations, where
owner's property abutted or was within a radius

of 100 feet of any portion of defined. bounded

zoning district to which text amendment
pertained. C.G.S.A. §8-8(8)(1).

4 Cases that cite this headnote

Text amendment to zoning regulation, which
created a zone pemlitting retail and office
development in an existing industrial zone,
sufficiently defined the specific, limited

geographic area to which the text ainendnient

related, and, therefbre, the new zoning district
could not be considered a floating zone for
standing purposes.

1121 Environmental Law 0 - Other particular

4 Cases that cite this headnote

[9] Action 9 - Persons entitled to sue

parties

An intervenor's standing pursuant to
environmental protection statute allowing a
person to intervene as a party to challenge
administrative decision which is likely to
cause unreasonable pollution is limited to
challenging only environmental issues covered

by the statute, and only those environmental

concerns that are within the jurisdiction of
the particular administrative agency conducting

the proceeding into which the party seeks to
intervene. C.G.S.A. §22a-19.

4 Cases that cite this headnote

Classical aggrievement for standing purposes

encompasses twofold showing: first, party
claiming aggrievement must successfully

demonstrate specific personal and legal interest

in subject matter of decision, as distinguished

from general interest, such as is the concern of

all community members as a whole, and second,

party must successiillly establish that the specific

personal and legal interest has been specially and

injuriously adected by the decision.

113] Environmental Law ' (')they particular

4 Cases that cite this headuote

[10] Zoning and Planning 'iv Right of Review;

Standing

parties

Allegations of noncompliance with procedural

requirements when zoning commission

proceeded to add text amendment to zoning
regulation permitting commercial uses in area of

the municipality, which, prior to the amendment,

allowed only industrial uses, did not give rise
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to standing to challenge the commission's action

pursuant to environmental protection statute
allowing a person to intervene as a patty to
challenge adnNnistrative decision which is likely
to cause unreasonable pollution. C.G.S.A. §22a-

l9(a).

regulations (text. amendment) to create a B-PCD262 zone

permitting retail and office development in an existing
industrial zone. The text amendment created what the trial

3 Cases that cite this headnoie

£141 Environmental Law Other particular

parties

Zoning and Planning iv' Modification or

amendment

0 '

Inclusion of environmental issues in the
complaint by owners of land outside of affected

zoning area did not per se provide owners
with standing under environmental protection

statute to challenge zoning commission's text

amendment to zoning regulation permitting
commercial uses in area of the municipality,
which, prior to the amendment, allowed only

industrial uses, zoning change was a legislative

action which did not directly threaten the
environment. C.G.S.A. §22a-19.

I Case that cites this headnote

court termed an "overlay zone," which. under specific
circumstances and subject to specific preconditions detailed

in the text amendment, affected the land bounded by Route

262, Turkey Brook, Echo Lake Road. Connecticut Route

8, and Frost Bridge Road, in Watertown. Andrew (landed

plaintiff) appeals as an owner of land located within the
newly created zoning district pursuant to General Statutes

§ 8-8(a)(l),1 and the other seven plaintiffs (intervening
plaintiffs) eachiiled verified petitions *90 to intervene in the

administrative proceedings before the commission pursuant

to General Statutes § 22a-I 9 (a). On appeal to this court. the

landed plaintiff contends that the trial court erred in holding

diet he did not have standing to challenge the adoption of

the text amendment establishing the new zoning district. The

intervening plaintiffs contend. inter alia, that the trial court

erred in holding that they did not have standing to appeal

to the Superior Court from the decision of the commission

adopting the new zoning district. We conclude that the trial

court improperly dismissed the landed plaint'ifTs c8se and

reverse the judgment in part with direction to restore the
landed plaintiffs case to the docket. As to the intervening
plaintiffs, we affirm the judgment of the trial court dismissing

their intervening complaint.

Attorneys and Law Firms

w*670 Malorie Shansky. New Haven, for the appellants

(plaintiffs)

Dov Braunstein. with whom, on the brief, was Paul R. Jessell_

Watertown, tor the appellate (defendant).

kk671 DiPENTIMA. c.J.. and LAVINE and FLYNN, Js.

Opinion

FIYNN, J.

The allowing ihcls are relevant to our analysis. The landed

plaintiff owns land that abuts Of' is within a radius of
100 feet of the new zoning district. and the intervening
plaintiffs own land elsewhere in the town of Watertown.
The conunission proposed a text amendment to article III

-business districts of the Watertown zoning regulations
to add a new Section 36 entitled "Draft November 8,
2008. Route 262 Planned Commercial District (B-PCD262)"

See Watertown Zoning Regs., § 36. The text amendment

added to the previously permitted industrial uses certain
commercial uses for the development of"l1igh quality retail

and office development."2 Section 36.2 of the Watertown

*k672 zoning regulations provides in relevant part that

boundaries of the overlay District
are Route 262. Turkev Brook. Echo Lake Road. Route 8.

and Frost Bridge Road," consisting of only approximately

150 acres. 3 Alter hearings, the commission enacted the text

amendment oil November 10, 2008, and published notice on

November 13, 2008, in the newspaper.

"[t]he outexmosl *91

*89 the plaUltlfl' Jonathan Andrew and the intervening
plaintiffs, Sebastian Douglas. Gloria Lynn, Elizabeth
Wasiutynski, Bohdan Wasiutynsld. Angela Maggi, Judith M.

Wick and Glenn LaFneniere. appeal from the judgment of

the trial court dismissing their challenge to the defendant

Watertown planning and zoning colmnission's (commission)

adoption of a text amendment to the Watertown zoning The intervening plaintiff and the landed plaintiff tiled the
original action. by verified complaint, on Januaiy _ 2009.
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represented.... These two objectives are ordinarily held to

have been met when a complainant makes a colorable claim

of direct injury he has sutiered or is likely to suffer. in an
individual or representative capacity. Such a personal stake

in the outcome of the controversy provides tlle requisite

assurance of concrete adverseness and diligent advocacy...

The requirement of directness between the injuries claimed

by the plaintiff and the conduct of the defendant also is
expressed, in our standing jurisprudence, by the focus on

whether the plaintiffs the proper party to assert the claim at

issue." (Citations omitted, internal quotation marks omitted.)

For/ Tnimbull Conservancy LLC v Alves 262 Conn. 480

485-86, 815 A.2d 1188 (2003).

The inteweuing plaintiffs were all recognized by the trial
court as intervening petitioners during the zoning hearing

pursuant to § 22a-l9 (.a). In their response to the motion to

dismiss, the intervening plaintiffs claimed inadequacies in the

special permit process *92 and that traffic volume will have

a severe environmental impact and thus were aggrieved. The

landed plaintiff claimed aggrievement because he is the owner

of property that is within, abuts or is within a radius of 100

feet of the 150 acre area identified by the defendant for the

overlay zone. All plaintiffs claimed aggrievement because the

approval of the amendment was illegal, arbitrary. capricious,

in abuse of the colmnission's discretion and in violation of

its own regulations and applicable statutes. 111 response, the

commission argued that the plaintiffs were not aggrieved and,

thus, lacked standing to bring the case. The commission filed

a motion to dismiss on February 6, 2009. The commission

filed a reply to die plaintiffs' objection on March 26, 2009.

The trial court, Brunelri, J, granted the commission's motion

to dismiss on July 21, 2009, by written memorandum of
decision. This appeal followed.

I

We begin by setting tbrth the legal principles that

govern our review. "If a party is found to lack standing, the

court is without subject matter jurisdiction to determine the

cause.... A determination *x673 regarding a trial court's
subject matter jurisdict.ioi1 is a question of law. When the

trial court draws conclusions of law, our review is plenary

and we must decide whether its conclusions are legally and

logically correct and find support in the facts that appear in

the record..

I l l 121

We first address the judgment of dismissal as it relates only
to the landed plaintiff The landed plaintiff' claims that the

trial court erred in holding tlnn he did not have standing to

challenge the commission's adoption of the text amendment

to the zoning regulations. Specifically, he argues that he is

statutorily aggrieved under §8_8(a)(1) because his land abuts

or is within a radius of 100 feet of the area aitected by the

newly created overlay one. In response, the commission

argues that the landed plaintitfdoes not have standing because

the text amendment created a floating zone. Specifically,

the commission argues that the zone does not apply to any

specific parcel of land. and, therefore, the landed plaintiff is

not aggrieved. We agree with the landed plaintiff.

s the . . _ .
*94 We begin by addressing the defendants clauu that

the text amendment created a floating zone. 4 By dethlition.

21 **674 floating zone does not apply to a specifically

[which

[3] 141 [SI [6] "Subject matter jurisdiction involve

authority of the court to adjudicate the type of controversy

presented by the action before it.... [A] court lacks discretion

to consider the merits of a case over which it is without
jurisdiction... The objection of want of jurisdiction may he

made at any time [and the court or tribunal may act on its

own motion, and should do so when the lack of jurisdiction

is called to its attention... The requirement of subject matter

jurisdiction cannot be waived by any party and can be raised

at any stage [of] the proceedings...

described parcel of land. Campion 14 Board ofAldermen,

278 Conn. 500. 519, 899 A.2d 542 (2006). A floating
zone "differs Hom the traditional 'Euclidean' zone

has detmite bounds] in that it has no defined boundaries

'tloat` over the entire area where it mayand is said IQ

171 *93 "Slandnng is not a technical rule intended to
keep aggrieved parties out of court; nor is it a lest of
substantive rights. Rather it is a practical concept designed

to ensure that courts and parties are not vexed by suits
brought to vindicate nonjusticiable interests and that judicial

decisions which may affect the rights of others are forged

in hot controversy, with each view thirty and vigorously

eventually be established." l"°'Sehwartz u Town Plan &
Zoning C`on1n1ission, 168 Conn. 20, 22, 357 A.2d 495 (1975).

In Schwmt, our Supreme Court held that the plaintiffs
were not aggrieved by the enactment of floating zone

regulations. Fila., at 25-26, 357 A.2d 495. "At the time
of [the commission's] adoption the new districts, designated

regional, community, and neighborhood shopping center

districts, did not affect any particular area or property within
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the town.Ra Id._ at 22, 357 A.2d 405. In examining

the Scllwallz decision. this court in Hives FamiLy

Ltd Parrllershlp v. Planning & Zoning Commission, 98
Conn.App. 213. 222 n. 9, 907 A.2d 1235 (2006), cert.
denied, 281 Conn. 903. 904, 916 A.2d 44 (2007), concluded

that Schwari: is distinguishable from cases in which the
plaintiff can demonstrate that it, unlike the community
as a whole, owned property likely to he aliected by a
particular regulation. Additionally, the Hayes court noted
that there was no indication that the plaiiitiflS in Schw¢l1'tz

even owned property whose *95 development potential

was impacted directly by a specific provision in those

regulations.

only the possibility of an adverse elliect on a
Id. "Aggrievement does not demand certainty,

legally

protected interest." (Internal quounion marks omitted.) Id..

at 222, 907 A.2d 1235. "Since the floating zone regulations

establish a zone for a type of use with an undetermined
location, the zone can technically be applied anywhere in

the municipality. It can result in individual preferences and

respond to development pressures rather than considering the

best area tor location of particular uses." (Emphasis added,

internal quotation marks omittW.) Campion V. Board of

Aldermen, supra, at 519, 899 A.2d 542.

[8] In the present case, the parcel of land suhiect to the
commission's decision does not float over the entire *96

community but has distinct geographical boundaries. The text

amendment creates a new zoning district, which the plaintiffs

refer lo as the "Route 262 Planned Commercial District (B-

PCID262)" for specific property bounded *k675 by Route

262, Turkey Brook, Echo Lake Road, Connecticut Route 8,

and Frost Bridge Road in Watertown. The text ainendrnent

defines the specific geographical area to which it relates. The

newly created B-PCI)262 zoning district permits commercial

uses in an IR-80 industrial zone. The text amendment applies

to the otherwise industrially zoned area, and the commission

identified the area "Route 262, Turkey Brook. Echo Lake

Road. Route 8. and Frost Bridge Road" as die boundaries

of the new zoning district in § 36.2 of the regulations titled

"Overlay District Location." The parties do not dispute that

the area has definite bounds. 'The area described is bounded

on all sides and consists of only approximately 150 acres.

Because this particular 150 acre area is affected by the
commission's decision, the area atiected has descended to a

particular pan of the town under the language set forth in

Sc/1wurtz. We conclude that the text amendment sufficiently

defined the specific. limited geographic area to which the text

amendment related. and, therefore, the new zoning district

cannot be considered a floating zone.

The trial court held that the landed plaintiff was not
aggrieved because no particular area was affected by the text

amendment. The court, citing Schwartz V. Town Plan &
Zoning Commission. supra, 168 Conn. at 23, 357 A.2d 495,

reasoned that "there can be no aggrievement when the zoning

regulations of a municipality are amended in such a way that
no particular area or property is elected." (Internal quotation

marks omitted.) In particular, under Schwartz. "[b]eti>re the

floating zone can 'descend,' an application must be made

for a change of zone and a public hearing must be held."

Schwartz v Town Plan & Zoning C`ommission, supra, at

24, 357 A.2d 495. The trial court also relied on a more

We next address the landed plaintiffs claim that he is
statutorily aggrieved because he owns land that abuts or is

within a radius of 100 feet of any portion of the land of the

particular area to be affected by this newly created zoning

district that permits certain commercial uses in an othewvise

industrially zoned area. Section 8-8(a)(l), which governs
planning and zoning commission appeals allows an appeal

to he brought by an " 'aggrieved person' [and] includes

any person owning land which buts or is within a radius of

one hundred feet of any portion of the land involved in the

decision of the board." A person owning property within *97

the designated distance of the land involved in the agency's

decision is called "statutorily aggrieved" and has standing to

appeal.
recent case, Harris v Zoning Commissioll, 259 Conn.
402, 788 A.2d 1239 (2002), in which our Supreme Court

further explained that the aggrievement principle set forth

m Sheridan v Planning Board 159 Conn. 1, 266 A.2d

396 (1969), "stands for the proposition that a prospective,

personal and legal interest in the subject matter of a zoning

commission's decision does not satisfy the first prong of

the test br classical aggrievement." Harris VI Zoning

(`ommissiof1, supra, at 414 II. 12, 788 A.2d 1239.

[9] [10] In Light Rigging Co. v. Dept. Q/ P1/blie
Uri/fry Control, 219 CGIIII. 168, 173, 592 A.2d 386 (1991),

our Supreme Court held that classical aggrievelnent in an

administrative appeal is established if there is a possibility,

as distinguished from a certainty, that some legally protected

interest has been affected by the action o1` a zoning
authority. Statutory aggrievement, as opposed to classical
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aggrievement, occurs when a landowner owns land "that

abuts or is within a radius of one hundred feet of any
portion of the land involved in the decision of the board",
General Statutes § 8-8(a)(1), and the landowner appeals to

15, 620 A.2d 1324. The plaintiffs had appealed from *99

a decision of the Cornwall planning and zoning commission

that adopted an amendment to its regulations permitting

the opexation of a commercial sawmill in certain residential

the Superior Court. Citing Harris u Zoning Conzrmlssion,

supra, 259 Calm. at 402, 788 A.2d 1239, the trial court held

that the landed plaintiff had "not shown any aggrievenlelit."

However, in Harris, our Supreme Court dealt with classical

zones. I"- Id., at 512, 620 A.2d 1324. The plaintiffs in Cole

owned land within 100 feet of the property on which a
permanent sawmill operation was intended to be established

in accordance with the new regulation. Id., at 515, 620

A.2d 1324. The court found that the plaintiffs were aggrieved

parties by virtue of their ownership of land within the zone

to which the amendment pertained. Id. Their appeal, like

the appeal in the present case, was from the adoption of

the amendment to the regulations, not from the issuances of

aggrievement, not statutory aggrievement. See id., at4 I3-

15 and 415 n. 15, 788 A.2d 1239. Classical aggrievement

requires a twofold showing. "[F]irst, the party claiming
aggrievement must successfillly demonstrate a specific
personal and legal interest in the subject matter of the
decision, as distinguished from a general interest, such as is

the concern of all the members of the community as a whole.

Second, the party claiming aggrievement must successfully

establish that the specific personal and legal interest has been

specially and injuriously affected by the decision." (Internal

quotation marks omitted.) Id., at 410, 788 A.2d 1239.

Neither of these prongs must be proved if a plaintiff is
statutorily aggrieved under §8-8(a)(l).

a pen lit and site plan approval tor the actual use. Id.,

at 511, 620 A.2d 1324. The plaintitlk in ("ole alleged that

"1a] permanent sawmill [operation] was not permitted on

said property under the original regulation but was permitted

In the present case, the trial court dismissed the case of all

plaintiffs because they were not aggrieved. In the case of

the lauded plaintiff, the court dismissed his case for lack of

aggrievement although it ww676 fbund that he owned land

that abuts or is within a radius of 100 feet *98 of the bounds

the commission established as affected by its text amendment

to the regulations permitting commercial uses in that area of

the municipality, which, prior to the amendment, allowed only

industrial uses.

under the amended regulation." Id.. at 515, 620 A.2d 1324.

Similarly, the text amendment in the present case amended the

existing bounded parcel of IR-80 industrial zoned property to

permit certain new uses, particularly, "high quality retail and

office developnleilt," and to exclude other certain enumerated

commercial uses. e.g., Laundroniats. In both cases. additional

limitations to the text amendment were anticipated to be set

tbrth in the permit process. In Cole **677 and the present

case, the use was prospective but then was permitted by

the new regulation. We conclude, theretbre, that tlle text
amendment created a defined. bounded zoning district and

that the landed plaintiit is statutorily aggrieved under § 8-

8(a)(1) because his property falls within the particular zone to

which the text amendment pertained.

The trial court specifically found that "[i]n the present

case, the landed plaintiff owns land in an area, which

the commission added an overlay zone."5 This finding
is dispositive of our resolution of this claim. "Persons
whose land falls within the statutory category need not
prove aggrievement independent of their stars of owners
of property bearing the necessary relationship to property

involved in the agency's action." R. Fuller, 9A Connecticut

Practice Series: land Use Law and Practice (2007) § 32.4.

1111 The commission also argues that the landed plaintiff is not

aggrieved because there has not been any change to the zoning

map, nor have any zoning map change applications been filed.

Additionally, the commission argues that iiirther steps in the

application process must *100 be taken, such as submission

and approval of a conceptual site plan filed in conjunction

with a zoning map application, belbre the text amendment

touches or impacts any parcel of land. Whether the zoning

map has been changed or further steps in the application

process will be taken is immaterial to our determination that

the landed plaintill` is statutorily aggrieved. The area is no

less bounded than if it were delineated on the zoning map.

The landed plaintiff, as an owner of land within the newly

created, bounded zoning district, the area to which the text

amendment pertains, is an aggrieved party by virtue of §

p. 147. Our decision in Cole \'. Planning & Zoning
("omlnission, 30 Conn.App. 511, 620 A.2d 1324 (1993),

is analogous to the present case. In Cole, we held that
pursuant to § 8-8(a)(l), the plaintiffs were aggrieved parties

by virtue of their ownership of land within the zone to

which the amendment at issue pertained. 6 Id., at 514-
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8-8(a)(1). See C0/e v. Plalming & Zoning ('0111111is.s'i0117

supra, 30 Conn.App. at 511, 620 A.2d 1324.

the text amendment pertained. We conclude, therefore, that

the trial court improperly dismissed the landed plaintiffs case

and reverse the judgment in part, with direction to restore his

case to the docket.

H

'I11e commission also argues that the lauded plaintiff is not

aggrieved because a person owning land within the B-
PCD262 zone is not required to join or to have his or her
pl'operly included in the amendment to the zoning map.
Whether a landowner may choose to have his Of' her property

not included in the amendment to the zoning map, a future

step in the process, is immaterial to our conclusion because

the landed plaintiff is already statutorily aggrieved by virtue

of owning land within the newly created B-PCD262 zone.

The commission's argument erroneously presumes that the

new zoning district is a floating zone. For the reasons stated

earlier in this opinion, the newly created zoning district is not

a floating zone because it has defined, definite bounds.

We next turn to the question as to whether the trial court

properly dismissed the claims of the intervening plaintiffs.

The intervening plaintiffs claim that die court end in holding

that they did not have standing to challenge the conduct of

the commission in adopting the text amendment. Specifically,

the intervemn'g plaintiffs *102 argue that the commission

illegally failed to follow regulations requiring it to submit an

environmental impact statement in connection with the text

amendment.

"We begin with some well settled principles regarding
standing and its aggrievement component as recently

reaffirmed in Windels V. Environmental Pllotecl'ion

Commission, 284 Conn. 268, 287-89, 933 A.2d 256 (2007).

If a party is found to lack standing, the court is without subject

matter jurisdiction to determine the cause.... A determination

regarding a trial court's subject matter jurisdiction is a
question of law. When the trial court draws conclusions of

law, our review is plenary and we must decide whether its

conclusions are legally and logically correct and find support

iii the facts that appear in the record." (Internal quotation

711e text amendment created the new B-PCD262 zone.
a new zoning district with specifically defined, definite
bounds, which permits development that previously was not

permitted. In its brief, the commission recognizes that the new

text amendment permits development that was not permitted

at all in the preexisting zone. Even if the landed plaintiffwae

somehow able to opt out of the amendment to the zoning

map, lie is 110 less statutorily aggrieved because his land

still "abuts *lOl or is within a radius of one hundred feet
of any portion of the land involved in the decision of the
board." General Statutes § 8-8(a)(l). The landed plaintiffs

decision to opt out does not affect whether his neighbors

decide to opt out and, consequently, whether the lands of

such adjoining property owners are still subject to the text

amendment. The landed plaintiff, therefore, is no less of` an

abutter of some adjoining property owner who did not decide

to opt out. "Statutory aggrievement exists by legislative fiat,

which grants appellants standing by virtue of a particular

legislation, rather than by judicial analysis of the particular

marks omitted.) Pond View LLC u P/arming & Zoning
Commission, 288 Conn. 143, 155, 953 A.2d I (2008).

facts of the case." (Internal quotation marks omitted.)r'Cole
v Planning & Zoning C`o1nn1ission, supra, 30 Com1.App. at

514-15, 620 A.2d 1324. The landed plaintili` only had to

prove that he owns land that abuts or is within a radius of

100 bet of any portion of the land involved in the decisioh

of the conJnlis>ion to have standing to appeal by legislative

Hat. It was not necessary for the landed plaintiff to prove any

specific aggrievement.

The intervening plaimitfs intervened under § 22a-19 (a),
which provides: "In any administrative, licensing or other

proceeding. and in any judicial review thereof made available

by law, the Attorney General, any political subdivision of
the state, any instrumentality or agency of the state or
of a political subdivision thereof any person. partnership,

corporation, association, organization or other legal elltity

may intervene as a party on the filing of a verified pleading

asserting that the proceeding or action tor judicial review

involves conduct which has. or which is reasonably likely
to have, the et&ct of unreasonably polluting, impairing or

destroying the public trust in the air, water or other natural

resources of the state." General Stamtes §22a-19 (a).ww678 The text amendment created a defined. bounded

zoning district, and the landed plaintiffs statutorily aggrieved

pause his property falls within the particular zone to which
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[12] Of the basis of this expansive language, our Supreme

Court previously has concluded that § 22a-19 confers
standing on a broad range of individuals, entities and *103

government agencies to intervene in both administrative
proceedings and subsequent "judicial review" thereof on

22a-I9 (a). See Fort Tmmbz//I Corzsenfaneu LLC v New

London, supra, 282 Conn. at 797-98, 925 A.2d 292 (plaintiffs

claim that deibndants failed to follow cextain procedural
requirements in adopting development plan inlsufficient to

establish standing under General Statutes §22a-16).
appeal. See Ava/o11Bav ("onImImi1ies, Inc. v. Zoning

Commission, 280 Conn. 405 413-14, 908 A.2d 1033 The intervening plaintiffs also argue that they have standing

to appeal under §22a-19 because of the reasonable likelihood

of environmental harm as a result of the text amendment

to the zoning regulations. Iii support, they argue that their

allegations are distinguishable from those that undermined

the plaintiffs' case in Pond I'7ew LLC, a case on which the

trial court relied in dismissing their complaint_ We disagree

with the intervening plaintiHs.

(2006), Red Hill Coalition, Inc. \'. Town Plan & Zoning

(commission, 212 Conn. 727, 733-34, 563 A.2d 1347 (1989).

An intervenor's standing pursuant to § 22a-19 strictly is
limited to challenging only environmental issues covered

by the statute, and "only those environmental concerns that

are within the .jurisdiction of the particular administrative

agency conducting the proceeding into which the party seeks

to intervene." Nizzardo V. Sraze Tiuffie C`omrnission, 259

Conn. 131, 148, 788 A.2d 1158 (2002).

[13] In Pond Wen; LLC u Planning & Zoning
C`on1nzission. supra, 288 Conn. at 143, 953 A.2d L our
Supreme Court reiterated its prior holding that intervening

environmental plaintiffs have standing to intervene on

environmental issues only. **679 Firm., at 157, 953 A.2d

1. The court held that a person seeking to intervene under

§ 223-19 (a) must plead issues to be decided that fall

Fi

within the ambit of the statute. Id., at 159, 953 A.2d

l. In the present case, the intervening plaintiffs set out
numerous claimed irregularities in the manner in which the

coinIuission proceeded. These are set forth in paragraph

24(a) through U), inclusive, of the complaint. 7 All of
these subparagraphs set out procedural *104 irregularities.

Subparagraph (i) comes closest to the required environmental

tllresllold in its claim that the coinniission voted on
the amendment without "defensible standards and without

standards protective of water quality, erosion and flooding."

However, even paragraph 24(1) of the complaint is really

a claim of lack of standards in the legislative adoption,
thus making it "illegal. arbitrary, capricious, and in abuse

of its discretion, and in violation of its own regulations and

applicable state statutes." The Pond Wen; LLC, court made it

clear that the issues that the interveners ask to be decided must

be those properly within the scope of the statute. Pond

View; LLC' it Planning & Zoning C'ommission, supra, at 159,

953 A.2d l. Claimed noncompliance with zoning statutes or

zoning regulations are not within that scope. Allegations of

noncompliance with procedural requirements do not give rise

to standing to challenge the colnmission's action pursuant to §

*105 In paragraph 22 of their complaint, the intervening

plaintiffs allege various enviromnental issues, including poor

water and air quality, that may arise as a result of the

amendment to the zoning reguIations.8 Relying on our
Supreme Court's **680 holding in Pond View LLC. the trial

court found that the conduct of the commission. construed

even in the light most favorable to the plaintiff, cannot
be bund to be lmrmtUl to the environment because the
creation of an overlay zone is not conduct that causes
environmental hann. "The cases wherein we have permitted

standing under § 22a-19 have involved circumstances in

which the conduct at issue in the application before this
court allegedly would cause direct harm to the environment.

See, e.g., *106 Red Hill Coalition, Inc. v Town Plan
& Zoning Commission, supra, 212 Conn. [at] 730-33 [563

A.2d 1347] (intervention pursuant to §22a-l9 on ground that

proposed development of land would result in the irreversible

elimination of major portions of prime agricultural land was

proper but agricultural land ultimately determined not nature l

resource within meaning of statute ...), M_)ufic Marinelzfe

Aquarium, Ine. 14 Gill, [175 Conn. 483, 485, 490, 400 A.2d

726 (1978) ] (appeal from approval of permit to construct

floating dock and other structures along river that would harm

environment), see also Fort Trumbull C`onsen'anc\: LLC`

V. New London, [supra, 282 Conn. at 805-808, 925 A.2d

292] (concluding [lj that development plan itself constituted

conduct that could cause harm to environment within the

meaning of § 22a-I 6, and [2] that allegation of violation
of technical or procedural requirements does not give rise

to claim of unreasonable pollution for purposes of standing

under § 22a-16). **681 (Emphasis in original, *107,,9

internal quotation marks omitted.) Pond V?ew LLC' v
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Planning & Zoning Commission, supra, 288 Conn. at 159-

60. 953 A.2d l. In Pond Wen; LLC, the commission argued,

and the court agreed, that a zone change itself did not involve

" 'conduct' " within the meaning of § 22a-19 that could be

analyzed bi' its unreasonable pollution effects on air, water or

other natural resources, Id., 81 154-55, 953 A,2d I,

The court in Pond View LLC, further stated that tlle proper

fonun to challenge alleged environmental harm and related

procedural issues under § 22a-I9 was in an appeal from the

commission's decision granting a special exception permit

or, more specifically, approving the site plan. Fld., at 161,

953 A.2d l. "It is this application that actually involves
the 'conduct' that might lead to adverse environmental

impacts that standing pursuant to §22a-19 is meant to guard

against." *108

plaintiffs, we aHinn the judgment of the trial court.
Id. For these reasons, as to the intervening

We conclude that the trial court improperly dismissed the

landed plaintiffs case and reverse the judgment in part, with

direction to restore the landed plaintiH's case to the docket.

As to the remaining plaintiffs, we affimi the judgment of the

trial court dismissing their' intervening complaints .

[11 this opinion the other judges concurred.

[14] The i11te1've11ing plaiuti8ls distinguish the interveners'

allegations in Pond View; LLC, on the ground that they were

1101 environmental. lo It is not necessary tor us to address

this argument because the distinction, if any, is immaterial

to our conclusion. The inclusion of environmental issues
in the complaint does not per se provide the intervening

plaintiffs standing under § 22a-19 or allow them to avoid
application of our court's holding in Pond Ifiew LLC. The
language in Pond Went LLC, clearly states that a zone change

is a legislative action which does not directly threaten the

environment. Fold., at 157, 160--61, 953 A.2d l. "[A]ny
environmental ham to the 'air, water or other natural
resources of the state' necessarily would result from the
[comnlission's] conduct in actually developing the property,

All Citations

not from the zone change. as M 81 l 60-6L 953 A.2d 1. 127 (.`onn,App, 87, 13 A.3d 669

Footnotes

1 General Statutes § 8-8(a) provides in relevant part: "As used in this section: (1) 'Aggrieved person' means
a person aggrieved by a decision of a board and includes any officer, department, board or bureau of the
municipality charged with enforcement of any order, requirement or decision of the board. In the case of
a decision by a zoning commission, planning commission, combined planning and zoning commission or
zoning board of appeals, 'aggrieved person' includes any person owning land that abuts or is within a radius
of one hundred feet of any portion of the land involved in the decision of the board...."

2 Section 364.1 of the Watertown zoning regulations provides that the intent of the B-PCD262 zone is to:
"Provide an opportunity for high quality commercial development near Route 8 along a portion of Route 262
and Echo Lake Road east of Turkey Brook within a Planned Commercial District overlay zone to be adopted
in accordance with a Zoning Map petition on the existing lR-80 zoning District. The primary objectives of
the District are to expand retail, office, and other compatible use options within the Town of Watertown, as
defined in Sections 36.9 and 36.10, and to increase the diversity of the town's tax base." See also § 36.9 of
the Watertown zoning regulations (permitted uses).

3 Section 36.2 of the Watertown zoning regulations provides; "Overlay District Location; The Commission
may adopt and may amend an overlay zoning District, hereinafter defined as 'District', 'Planned Commercial
District, or 'B-PCD262, to an IR-80 District in accordance with the procedures, guidelines, standards and
conditions specified in Section 81 and these Regulations. On a lot or lots within the overlay District, only
buildings, other structures, and site improvements associated with uses consistent with Section 36.9 and
Section 36.10 are permitted. The outermost boundaries of the overlay District are Route 262, Turkey Brook,
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Echo Lake Road, Route 8, and Frost Bridge Road. The Commission may amend the Zoning Map to include
all or a portion of land within said boundaries to be the B-PCD262 overlay District, A lot or any portion of
a lot not within the adopted overlay District, as District is defined on the Zoning Map, is not in the District.
The Planned Commercial District may be one or several lots, however, the Commission encourages all lots
in the District to be developed as if one parcel, No lot may be developed inconsistent with the provisions
and intent of Section 36, as determined by the Commission. The location, orientation, structure, texture,
materials, landscaping, and other features shall be consistent with the character of the District, character
of the neighborhood, character of the Town, the Zoning and Subdivision Regulations, the Zoning Map, and
the Plan of Conservation and Development, all as interpreted by the Commission. Development of a parcel
should demonstrate high quality design merit,"

The trial court refers to the new zoning district as "in the area generally described as land north of Route 262,
south of Echo Lake Road and west of Route Each description refers to the same bounded area creating
the new zoning district. For the purpose of this opinion, we use the description of the bounds defined in §
36.2 of the regulations. This minor difference in language is immaterial because the specific boundaries are
adequately defined in both descriptions and the bounds are not in dispute,

4 The trial court refers to the newly created zoning district as an overlay zone. Citing Heithaus V. Planning

& Zoning Commission, 258 Conn. 205, 21648, 779 A.2d 750 (2001 ), the trial court stated that "[a]n overlay
zone has been considered a 'floating zone,' which is a zone that floats 'over the entire area where it may
eventually be established' or a 'special permit' The trial court found that "the floating zone is a more proper
designation [of the area in the present case], as this overlay zone is alleged to create a zone which will allow
for zoning changes." The trial court dismissed the case based on a finding that no particular area or property
was affected, the quintessential attribute of a floating zone. Despite the trial court's reference to this area
as an overlay zone, whether the area in question properly can be considered a floating zone is relevant to
our resolution of this claim.

5 See footnote 4 of this opinion .

6 See also }~ Staufon v. Planning & Zoning Commission, 271 Conn. 152, 160, 856 A.2d 400 (2004) ("we
must interpret the phrase 'land involved' in § 8-8(a)(1) in light of the legislature's intent to relieve a
narrow class of landowners who are presumptively affected by the zoning commission's adverse decision
because of their close proximity to a projected zoning action from the arduous burden of proving classical

aggrievement" [emphasis added] ), Lewis V. Planning & Zoning Commission, 62 Conn.App. 284, 286,
296, 771 A.2d 167 (2001) (by virtue of statute defining aggrieved person to include "any person owning
land that abuts or is within a radius of one hundred feet of any portion of the land involved in the decision
of the board," owners of 277 acres of town's 4121 acres of subdividable land were statutorily aggrieved
parties entitled to appeal decision of town planning and zoning commission to amend two sections of town
subdivision regulations governing lot area calculations, to increase required lot size in cases in which ponds,

lakes, or slopes were present), Swiconek V. Zoning Board of Appeals, 51 Conn.Supp. 190, 978 A.2d 1174
(2009) (site plan submitted with zoning variance application showed that landowner's and trust's properties
were abutting, and thus trust's property fell within zone of statutory aggrievement as required for standing
to contest grant of variance).

7 Paragraph 24 of the complaint states: "The plaintiffs/appellants are also aggrieved because the action of the

Commission in approving the Amendment was illegal, arbitrary, capricious, and in abuse of its discretion, and
in violation of its own regulations and applicable state statutes in that: (a) The commission failed or refused to
follow its own Regulations (b) Notice was defective, misleading, and incomplete, (c) the Commission revised
the proposed Amendment after the close of the Public Hearing and did not re-expose the materially changed
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Amendment to public hearing as required by law, (d) the [commission] failed to follow the mandates of the
Connecticut General Statutes, (e) the Commission failed to consider or make requisite findings relating to the
allegations of the Petitioning interveners, (f) The Commission voted on an Amendment without defensible
standards and without standards protective of water quality, erosion and flooding; (g) The conduct of the
Public Hearing was fundamentally unfair, (h) A Commissioner who recused himself from the proceedings
remained in the hearing room commenting, clapping, and otherwise participating in the proceedings; (3)
The Commission approved an Application that materially failed to demonstrate consistency with the Plan of
Conservation and Development, (j) The decision of the [commission] is not supported by substantial evidence
and does not find a basis in fact or law."

8 Paragraph 22 of the complaint states; "The plaintiffs appellants are aggrieved by the decision of the
[commission] because they were all recognized as intervening petitioners pursuant to the provisions of
§ 22a-19 (a) by the Commission during the Public Hearing upon their allegations of reasonable likelihood
of unreasonable pollution to natural resources within the jurisdiction of the Commission as a result of the
amendment to the Zoning Regulations because: (a) The combination of environmentally sensitive resources,
liberal provisions on the amount of impervious cover permitted (up to 75%) and inadequately-defined Special
Permit process and criteria leaves the subject property open to gross development that can adversely affect
water quality [through] erosion and inadequate storm water management directives and create down-stream
flooding without meaningful review, (b) Traffic volumes associated with the uncontrolled scale of permitted
uses will create dangerous traffic conditions, poor air quality and introduce pollutants in runoff adding non~
point source pollution to the likely unreasonable impacts of permitted development in this environmentally
sensitive location. The traffic will unavoidably and chronically deposit polluting residues of more than 17
known contaminants on the roads, driveways, and parking surfaces including, but not limited to asbestos
and copper, chloride, biochemical oxygen demand chromium, zinc, volatile solids, rubber, grease, and the
like, (c) Pollution from automobile tailpipes increases the risk of asthma, lung cancer, leukemia and other
ailments, particularly in people who live near busy roads, The proposed Overlay District relieves an applicant
from providing mitigation for increased congestion as a result of development, expressly counter to the

CommissionS mandate under Connecticut law,
in the streets'

[General Statutes] § 8-2, that is, 'to lessen congestion

9 The pleadings and circumstances in Red Hill Coalition, Inc., and Mystic Marinelife Aquarium, Inc., allege
direct harm to the environment and are distinguishable from the present case. in Red Hill Coalition, Inc.,
the pleadings alleged direct harm to agricultural land which was the subject of a favorable report of the

Glastonbury conservation commission. Red Hill Coalition, inc. V. Town Plan & Zoning Commission,
supra, 212 Conn. at 730, 563 A.2d 1347. Further, the commissioner of agriculture and the commissioner of
environmental protection were granted permission to file a brief as amici curiae in support of the plaintiffs.

ld., at 729 n. 3, 563 A.2d 1347. The trial court conducted that because the planning and zoning commission
considered environmental issues by reviewing the conservation commissions report, the intervention in the

zoning commission hearing was appropriate under § 223-19 (a). ld., at 733 n. 7, 563 A.2d 1347. The
interveners in the present case did not raise such issues. In Mystic Marinelife Aquarium, Inc., the § 22a-
19 interveners appealed from a decision of the commissioner of the department of environmental protection

granting a permit to erect a floating dock directly in the Mystic River. I *Mystic Marinelife Aquarium, Inc.
V. Gilt, supra, 175 Conn. at 483, 400 A.2d 726. The interveners pleaded direct environmental harm under
General Statutes § 25-7b, which "places upon the commissioner the duty of regulation of the erection of
structures in tidal, coastal or navigable waters with regard to be had to certain considerations set out in that

statute." at 495, 400 A.2d 726. Again, the interveners in the present case did not raise such an issue.Id.,

WESTLAW

F

P



Douglas v. Planning and Zoning Com'n of Town of Watertown, 127 Conn.App. 87 (2011)

13 A.3d 669

Instead, the intervening plaintiffs argue that the commission iliegatly failed to follow regulations requiring it to
submit an environmental impact statement in connection with the text amendment.

10 In Pond View, LLC, the interveners alleged that they had standing to bring their claims under § 223-19
because concerns related to the preservation of natural resources underlying the town's plan of conservation
and development provided a basis for the commissions denial of the proposed zone change and thus bring

the issues in the appeal within the scope of that statute.

supra, 288 Conn. at 154-55, 953 A.2d 1.
Pond View, LLC V. Planning & Zoning Commission,

End of Document 2023 Thomson Reuters, No) claim to original US. Government Works,
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15.5%PETITION % OF TOTAL

7.16
AMOUNT OF TOTAL ACREAGED

NEEDED FOR 20%

Address within 500 ft. Acreage within 500 ft. Address of Signor Acreage within 500 ft.

241 Deming Street

247 Deming Street

260 Deming Street

301 Deming Street

8 Grandview Terrace

15 Grandview Terrace

25 Grandview Terrace

28 Grandview Terrace

35 Grandview Terrace

20 Sele Drive

32 Sele Drive

33 Sele Drive

0.76

0.72

1.19

0

0

1.41

0.06

0

0

1.14

0

0.28

340 Buckland Road

419 Buckland Road

432 Buckland Road

440 Buckland Road

176 Deming Street

200 Deming Street

235 Deming Street

241 Deming Street

247 Deming Street

260 Deming Street

285 Deming Street

15 Grandview Terrace

25 Grandview Terrace

205 Oakland Road

3.35

0.003

8.89

5.1

0.22

4.62

3.25

0.76

0.72

1.19

0.004

1.41

0.06

4.29

1.14

0.28

0.53

PETITION TOTAL 5.56

20 Sele Drive

33 Sele Drive

Evergreen Walk

TOTAL ACREAGE WITHIN 500 FT. 35.817
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CRUZ RAUL

PROPERTY WITHIN $00 FEET

241 DEMlNG STREET

SOUTH WINDSOR, CT 06074

TETREAULT NAPOLEON A II! & 3ENN1E L

PROPERTY WITHIN $00 FEET

8 GRANDVIEW TERRACE

SOUTH W1NDSORyCT 06074

SIGNATURE 7 4/4
2

f

SIGNATURESIGNATURE 44

J/440/14.4/1 e378€4Q"
/

DATE 970 §`u.n-6' '949 DATE I 51.693
L

n 09 *.,4 a

GLOVER MARGARET A

PROPERTY W1TH1N 500 FEET

247 DEMING STREET

SOUTH WIND I CT 0 )

PASQUALONI PAUL TR

PROPERTY WITHIN $00 FEET

15 GRANDVIEW TERRACE

SOUTH WINDSOR, CT 06074

In

SIGN.TURE
!""' / ` ) 4WM? '1 m

Y\./ CO: ' ,
. " AP" 'J

\q

SLGNA 4

f \ /

DATE /7 » 44/4 Q24 DATE UP v3/2-048

Petition against Zoning Change from
Buckland Gateway Deve opment Zone to

Multifamily Assisted Housing

We the undersigned protest the proposed zoning amendments for the Buckland Gateway Development
Zone set forth in application 23-25P submitted by The Metro Realty Management Corporation received
by the South Windsor Planning and Zoning Committee May 23, 2023. We are owners of twenty per cent
of the lots within five hundred feet in all directions of the property included in the proposed change. We
understand the proposed changes shall not he adopted except by a vote of two-thirds of all the
members of the commission.

The applicant name and summary description of the proposed rezoning is as follows:

Name/Description: The Metro Realty Management Corporation - request for a zone change of approx.
4.82 acres from 8uckiand Gateway Development Zone to the MulNfamily Assisted Housing (MAHZ)" to
include a portion of 240 Deming Street (4.82 ac) and a portion of 440 Buckland Road (.36 ac), including

conceptual plan in accordance with Sec 7.22.2.A.

I

I



PHO LOC H & TAWNY

PROPERTY WITHIN $00 FEET

260 DEMING STREET

SOUTH WINDSOR, CT 06074

FARACI BRIAN & CARIN CG;/li,
PROPERTY WITHIN 500 FEET

25 GRANDVKEW TERRACE

SOUTH WENDSOR, CT 06074

SIGNATURE 24 , /6~»

SIGNATURE 4, SIGNATURE

SIGNATURE
IDATE 4' - go

,r
DATE

RAJU UDAI K &

PROPERTY WITHIN 500 FEET

285 DENTING STREET

SOUTH WINDSOR, CT 06074

PLEIN WILLIAM J & COSME CLARA

PROPERTY WITHIN 500 FEET 28

GRANDVIEW TERR SOUTH WINDSOR,

CT 06074

SIGNATURE

4p I
SIGNATURE C9,Je»z4'

SIGNATURE /~ 9

DATE
xx w

DATE ca" '43

SANGHANI KAMLESH V

PROPERTY WlTHlN $00 FEET

301 DEMING STREET

SOUTH WINDSOR, CT 06074

RAVIWONGSE ANUWAT NAN

PRQP5.RT{ wlTHzr~l SON FEET

35 GRANDVIEW TERRACE

SOUTH WKNDSOR, CT 06074

5SIGNATURE M
I /C9

SIGNATURE

/

@@lm~DATE Zc)Z3 DATE CO 6 Le/ 'Ld L_]

I _

BASILE MARK T & ROBERTA L

PROPERTY WITHIN $00 FEET

20 SELE DRIVE

SOUTH w1nos9;z,/cT.06074

ATTIANESE VINCENT & ANTONINA C

PROPERTY WITHIN 500 FEET

33 SELE DRIvE

SOUTH W!NDSOR, CT 06074 I
IA 4I

I
4
49/

eIf1
1 . J ~ ~»

I

SIGNATURE A.
J

SIGNATURE 8 LR
.» xr

be..

SIGNATURE /¢m¢»» .

$*G!**"*TU!*E(l Lf'LJ"7L&l\iQ (I t§!,i"hc<l
\I

DATE 7,i2§ 33 2393 2.98 `3'DATE 6%

I
n /n .

MARGIOTT PAUL R & VlCTORlA A M

PROPERTY WITHIN 500 FEET

32 SELE DRIVE )

SOUTH wzmoso ,lcy9@8)74/,

'A
w
I9/.24'

/% 6/4,/VSIGNATURE 4/
SIGNATURE/

/DATE "7/3; */-\ 'x

I1

I
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