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Timothy S. Hollister

(860) 331-2823 (Direct)

(860) 558-1512 (Cell)
thollister@hinckleyallen.com

September 5, 2023

VIA OVERNIGHT MAIL AND EMAIL TO M. LIPE at Michele.Lipe@southwindsor-ct.gov

Chair Bart Pacekonis, and Planning and Zoning Michele Lipe, Town Planner
Commission Members Town of South Windsor

Town of South Windsor 1540 Sullivan Avenue

1540 Sullivan Avenue South Windsor, CT 06074

South Windsor, CT 06074

Re:  Application of Metro Realty for Rezoning of 240 Deming Street and part of
440 Buckland Road

Dear Chair Pacekonis, Commission Members, and Ms. Lipe:

We are writing on behalf of Metro Realty to address the filing by Attorney Parks,
representing opponents, at the August 15, 2023 public hearing. That filing made three claims:

1. Metro’s pending rezoning application (and eventual development plan) violates a
2004 covenant that restricts occupancy at Berry Patch to people over the age of
62;

2. The proposed rezoning should not be approved because it includes the triangular

parcel at the north/east boundary that is already encumbered by a conservation
easement that was part of the 2004 Berry Patch approval; and

3. The parcel to be rezoned, due to its current GD Zoning, does not qualify for
rezoning to MAHZ under § 7.22.1.A. of the Zoning Regulations.

Attorney Parks’ filing is factually and legally deficient, as explained below:
Age Restriction

The claims are incorrect. Occupancy of the residential units at Berry Patch is subject to
an age restriction. The age restriction applies to the units themselves, not the real property on
which they are located. Put another way, the restriction is an occupancy/tenancy rule, for units,
not a restriction on the use of the underlying land. The proposed rezoning and eventual
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development will not in any way alter or shorten the age restriction period at Berry Patch. Also,
Attorney Parks’ clients have no legal interest in age-restriction compliance, which is a regulatory
compliance matter among the occupants of Berry Patch, the development owner, the
Commission, its Zoning Enforcement Officer, and the Connecticut Housing Finance Authority.
The development will remain in compliance. Finally, the proposed rezoning does not propose
any units on Berry Patch land.

Conservation Easement

As shown on the attachments, at Tabs 1 and 2, the 2004 Conservation Easement to the
South Windsor Land Trust does not include any of the land proposed for rezoning in the
presently pending application, including the triangle. In addition, the Conservation Easement
states, in its first paragraph, that [“This] easement shall not encumber any portion of the land of
the Grantor [Berry Patch II Associates, L.P.] which is an upland review area (i.e., area not
located within the limits of inland wetlands areas as designated by the applicable regulatory
authority).” The same limitation appears on page 4 of the easement.

MAHZ § 7.22.1.A

This claim is incorrect in several ways. First, the MAHZ regulation allows parcels zoned
GD to be proposed for rezoning to MAHZ: “Commercial properties adjacent to residential areas
may be considered for MAHZ.” All of the proposed rezoning parcels are zoned GD, a
commercial zone. Second, the “triangle” is part of an overall parcel to be rezoned; it only makes
sense to evaluate what is proposed for rezoning rather than existing parcels that may be separate
lots. Third, the regulation refers to “adjacent” land, which means nearby but not necessarily
having a common boundary. “Contiguous™ is different from “adjacent.”

Thank you for your attention.
Very truly yours,

Je lits

Timothy S. Hollister

TSH:afz
Enclosure

cc: Attorney John Parks
Metro Realty
SLR Consulting
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GRANT OF CONSERVATION RESTRICTION AND EASEMENT

KNOWN ALL MEN BY THESE PRESENTS, that BERRY PATCH II ASSOCIATES
LIMITED PARTNERSHIP, of the Town of Farmington, State of Connecticut (“Grantor™), for
the consideration of One (1) Dollar and other good and valuable consideration received to its full
satisfaction of the SOUTH WINDSOR LAND TRUST, of the Town of South Windsor
(“Grantee”), does hereby give, grant, bargain, sell and convey unto the Grantee, its successors
and assigns, forever, a perpetual Conservation Restriction and Easement within the terms of
C.G.S. Sec. 47-42a in, over, along and across a portion of land owned by the Grantor, situated in
the Town of South Windsor and generally shown on a map entitled “Perimeter Survey
ALTA/ACSM Survey Resurvey Prepared For: Berry Patch II Associates Limited Partnership
Grandview Terrace & Deming Street South Windsor, Connecticut Sheets 1 and 2 of 2 Date:
7/20/04, Revised to 12/14/04 scale 1 inch = 50 ft., prepared by Design Professionals,
Inc.”(“Map”) which map is filed as Map No. 3172 in the in the office of the South Windsor
Town Clerk, to which reference may be had. The specific portion of Grantor’s land subject to
this easement is more particularly is described in Exhibit A attached hereto (“Property™).
Notwithstanding anything contained herein to the contrary, this easement shall not encumber any
portion of the land of the Grantor which is an upland area (i.e. area not located within the limits
of inland wetlands areas as designated by the applicable regulatory authority). The easement is
granted for the following purposes:

PURPOSES

1. Subject to the Exceptions set forth below, to have the Property remain in its present
natural and open condition in order for it to fulfill its present historic, scenic,
vegetative, wildlife and/or hydrological functions.

2. To permit the Grantee to enforce by proceeding in equity, pursuant to C.G.S. Sec. 47-
42b and Sec. 47-42c, the covenants hereinafter set forth, including but not limited to
the right to require the restoration of the Property to the condition at the time of this
grant. In no event shall the Grantee have any right to receive any damages
whatsoever from the Grantor or the Grantor’s successors or assigns in the event of any
violation by the Grantor or the Grantor’s successors or assigns or any other party of
any of the provisions of this easement, the Grantee hereby acknowledging and
agreeing that the Grantee’s only remedies for any such violation shall be equitable
remedies (e.g., specific performance and injunctive relief).

3. To enable the Grantee to enter the Property at all reasonable times for the purpose of
inspecting the Property to determine if the Grantor, its successors and assigns, are
complying with the covenants and purposes of this grant,

L
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COVENANTS

And in furtherance of the foregoing affirmative rights, the Grantor, for itself, heirs,
successors and assigns, makes the following covenants, which covenants shall run with and be
binding upon the Property in perpetuity:

1.

No buildings, camping accommodations, or mobile homes shall be placed or erected
upon the Property.

No signs, billboards or other such advertising materials or structures of any kind or
nature will be placed or erected upon, below or above the Property.

The topography of the landscape of the Property shall be maintained in its present
condition and no topographic changes shall be made, provided that nothing herein
shall prevent any changes in the Property that occur as a result of acts of nature and
the Grantor shall not be obligated to restore the Property after any such changes.
Topographic changes shall include, without exclusion, cutting of trees (except as may
be required by good tree husbandry and maintenance or as may be required as part of
any landscaping of the Property, after receiving written approval of the Grantee),
filling, excavating, dredging, mining or drilling, removal of topsoil, sand, gravel,
rocks, or minerals, alteration of natural or existing watercourses or drainage, or the
construction and installation of roads, driveways, or utilities, except as provided in the
Exceptions set forth below.

. There shall be no draining of wetlands, burning of marshlands or disturbance or

change in the natural habitat of the Property, except as provided in the Exceptions set
forth below.

There shall be no manipulation or alteration of natural watercourses, lakeshores,
marshes or other water bodies, nor shall any uses of or activities upon the Property be
permitted which uses or activities could be detrimental to water purity or to any
vegetative, wildlife or hydrological function, except as provided in the Exceptions set
forth below.

The Grantor shall not authorize the operation of vehicles, snowmobiles, dune-
buggies, motorcycles, mini-bikes, go-carts, all-terrain vehicles, or any other type of
motorized vehicle upon the Property, except as provided in the Exceptions set forth
below.

There shall be no dumping or placing of trash, ashes, leaves (except for a limited
number in a sightly manner), waste, rubbish, garbage or junk upon the Property. In
the event that such materials are placed on the Property, the Grantor, upon notice
from the Grantee, will remove said materials within 30 days of such notice.

There shall be no storage or placement of any equipment, natural or man-made
materials or substances upon the Property.
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The Grantee or its successors or assigns, does not waive or forfeit the right to take action
as may be necessary or required in order to insure compliance with said covenants and/or the
purposes of this grant by any prior failure to act.

EXCEPTIONS

The Grantor with the written consent of the Grantee, may enter upon the Property to
conduct the following activities:

1. Removal of debris, dead trees, or brush for the purpose of promoting safety and
aesthetic quality;

2. Pruning and thinning of live trees and brush for the purpose of promoting safety and
aesthetic quality;

3. Planting of trees, shrubs, or other vegetation for the purpose of enhancing wildlife or
aesthetic quality.

The Grantor shall notify the Grantee by written notice of an intention to undertake any
activity in question. If the Grantee does not give written notice of objection within thirty (30)
days of receipt of Grantor’s written request, Grantee’s approval shall be deemed to have been
given. Grantee’s approval for exempted activities may be withheld only upon a reasonable
determination by the Grantee that the action as proposed would be inconsistent with the purpose
of this easement. Consideration shall be given to the manner in which such activity is to be
undertaken to insure no detrimental impact to the natural character of the land. In addition the
wildlife value of brush and dead trees proposed to be removed shall be considered and weighed
against the purpose of the request.

The above procedure shall not abrogate the requirement to acquire any permits required
by local, state or federal law.

In addition, the Grantor may conduct the following activities upon the Property, without
the written consent of the Grantee (and notwithstanding in this Grant of Conservation Restriction
to the contrary):

a. The Grantor may landscape the Property, including without limitation, planting
and cutting of grass, and the use of fertilizers, pesticides and other materials
normally used in landscaping.

b. The Grantor may install, or permit the installation of, underground utilities
through the Property, provided no trees shall be removed to accommodate any
such underground utilities unless such trees are replaced with comparable trees
that are acceptable to the Grantee.
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() The Grantor may remove all existing construction debris from the Property, so as
to restore the Property to grade.

d. The Grantor may use the Property for recreational purposes, including without
limitation, for athletic purposes (such as baseball or soccer games), as long as no
structures are constructed on the Property in connection therewith.

In addition, the Grantor shall have no responsibility for ensuring that third parties do not
use the Property for any activity that is prohibited herein.

Any act for which the Grantor has obtained the approval of, or a permit from, the South
Windsor Inland Wetlands and Watercourses Agency shall be deemed to be permitted under this
easement.

LIMITATION ON RIGHT TO AMEND

If circumstances arise under which an amendment to or modification of this easement
would be appropriate, Grantor and Grantee may jointly amend this easement, provided that no
amendment shall be allowed that will affect the qualification of this easement or the status of the
Grantee under any applicable laws including Sections 47-42a through 47-42¢ of the Connecticut
General Statutes, Revision of 1958, as amended, or Section 170(h) of the Internal Revenue Code
of 1954, as amended; and any amendment shall be consistent with the purpose of this easement
and shall not affect its perpetual duration. Any such amendment shall be recorded in the land
records of the Town of South Windsor, Connecticut.

The grant of this easement does in no way grant to the public the right to enter upon said
Property for any purpose whatsoever.

ZONING REQUIREMENTS

The Grantor shall retain the right to utilize the acreage of the Property as part of the
Grantor’s property as shown on the Map.

CONDEMNATION

If said Property, or any part thereof, shall be taken by condemnation, then this easement
shall automatically terminate as to that property taken, so that the Grantor, its successors and
assigns, may be fully compensated as though this easement had never been granted.

NO AFFECT ON ADJACENT PROPERTY

In no event shall the covenants, restrictions and easements contained herein in any way
affect, encumber or apply to the Adjacent Property.

-4-
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SUCCESSORS AND ASSIGNS

This easement shall be binding upon the Grantor’s successors and assigns as owners of
the Lots. This easement shall not be assignable by the Grantee and may only be enforced by the

Town of Farmington.
HABENDUM

TO HAVE AND TO HOLD said Property unto the said Grantee, its successors and
assigns, forever.

[signature to follow on next page]



\

TLZ2588mr 0006

IN WITNESS WHEREOF, the Grantor has hereunto set its hand and seal this )(59 N day
of January, 2017,
Ma‘ufly

Signed, sealed and delivered BERRY PATCH II ASSOCIATES LIMITED
PARTNERSHIP

By: Berry Patch II GP, LLC
General Partner

daibralD, 00, eTFON I

Zanadra T pidel Geoffrey W. aiér
Its Managing lylember

Cetee T 770,75
¢ Julle T Metlder

STATE OF CONNECTICUT)

) ss: Farmington
COUNTY OF HARTFORD )

Personally appeared the said Geoffrey W. Sager, Managing Member of Berry Patch II GP, LLC
general partner of Berry Patch II Associates Limited Partnership, signer and sealer of the foregoing
instrument, and acknowledged the same to be his free act and deed and the free act and deed of said
Berry Patch 1l Associates Limited Partnership, before me.

Commiss,ﬁ)ﬁer of the Superior Court \ v

Notary Public  Wendy L. Paciotti B
My Commission Expires 5/3/ 1<

I’
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EXHIBIT *A”

Description of Conservation Easement

The certain piece or parcel of land shown as “Proposed Conservation Easement in Favor of South
Windsor Land Trust” (the “Property”) on a map (the “Map”) entitled “Perimeter Survey
ALTA/ACSM Survey Resurvey Prepared For: Berry Patch II Associates Limited Partnership
Grandview Terrace & Deming Street South Windsor, Connecticut Sheets 1 and 2 of 2 Date:
7/20/04, Revised to 12/14/04 scale 1 inch = 50 ft., prepared by Design Professionals, Inc.” which
Map is filed as Map No. 3172 in the office of the South Windsor Town Clerk, to which reference
may be had and more particularly described as follows:

Beginning at a point at the northwest corner of the property herein described, said point being in
the southerly property line of N/F Dennis C. & Sharon E. Platt as shown on the Map and also
being approximately 6.00 feet from an iron pin, in a northeasterly direction, as shown on the
Map;

Thence N 79°-20°-46” E, along property now or formerly of Dennis C. & Sharon E. Platt, a
distance of 170.00 feet to a merestone; thence N 03°-11°-09” W, along property now or formerly
of Dennis C. & Sharon E. Platt, a distance of 126.31 feet to a 1 inch pin; thence N 78°-43°-09” E
along property now or formerly of The Grillo Family Limited Partnership, a distance of 104.89
feet to a merestone; thence N 24°-45°-17" W, along property now or formerly of The Grillo
Family Limited Partnership, a distance of 77.46 feet to a merestone; thence N 42°-25°-33” E,
along property now or formerly of The Grillo Family Limited Partnership and property now or
formerly of Harold L. Dodd, partly by each, in all a distance of 149.52 feet to a merestone with a
drill hole; thence S 76°-20°-14” E, along property now or formerly of DEW Properties LLC and
property now or formerly of Marian & Teresa Malyszezycki, partly by each, in all a distance of
677.63 feet to an % inch LP.; thence S77°-24°-18” W, a distance of 190.00 feet to a point; thence
S 59°-08’-47” W, a distance of 378.82 feet to a point; thence S 22°-15’-08” W, a distance of
195.00 feet to a point; thence S 68°-02°-08” W, a distance of 220.00 feet to a point; thence S
55°-41°-01” W, a distance of 210.00 feet to a point; thence N03°-48’-46” W, a distance 0f 419.07
feet to the point and place of beginning,.

Excepting therefrom any area within the Property which is uplands (i.e. area not located within
the limits of inland wetlands areas as designated by the applicable regulatory authority.)
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EXISTING MONUMENT
EXISTING DRAINAGE MANHOLE
EXISTING SANITARY MANHOLE
EXISTING UTUTY POLE
EXISTING WATER VALVE
EXISTING METER PIT
EXISTING GAS VALVE
EXISTING CATCHBASIN
EXISTING HYDRANT

EXISTING SANITARY SERWVICE
EXISTING DRAINAGE SERVICE
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OWN OF SOUTH WINDSOR
AREA = 7,229.3 5.F
0.16 Ac
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42014 S—
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AREA = 840,793 sq. ft.
19.30 ac.

I, Richard P. Martel, a Professional Land Surveyor duly licensed in the State of Connecticut do hereby certify
to the Connecticut Housing Finance Authority; Fidelity National Title Insurance Company of New York: and ta
Berty Patch Il Associates Limited Partnership (Mortgagor) as follows:

The sutvey of the Property depicted on this map was octualy mode upon the ground on July 20, 2004. The
survey and bounds ond measurements shown on this maop are comrect and accurate within the standards of o
Perimater Survey and dre conforming to the standards of occuracy for a Horlzontal Class A—2 survey. This is
Resurvey. This survey mop has been prepored n accordance with Sections 20—300b—1 through
20-300b-20 of the Regulotions of Connecticut State Agencies "Standards for Surveys and Maps In The State
of Connecticut™ as adopted by the Connecticut Association of Land Surveyors, Inc. on September 26, 1996.
This survey wos prepared to depict the existing conditions of the subject Proparty (including ony leased areas
and associated easements). It is intended to be used to depict the position of boundaries with respect to
locations of oll boundary i apparent imp and features: record easements ond
physical visible evidence of the use thereof; record apparent means of Ingress and egress: lines of occupation;
deed restrictions pertaining to the location of the bufldings and other improvements; urresolved conflicts with
maps and descriptions; ol apparent boundary encroachments; and existing bulldings.

Except as shown hereon; (i) title fines and lines of actual possession ore the some, (ii) ol building lines and
improvements are located as shown, ore erected entirely within Property lines, and do not encrooch over or
upon the street, title and building lines or any right of way or easement on or appurtenont to the Property,
(i) there are no utility or other easements or rights of way affecting the Property, (Iv) there are no
encroachments or projections on or over the Property or on rights of way or easements appurtenant to tha
same by buidings or improvements erected on adjacent land , ond (v) the buildings and improvements on this
Property do not viclate any bullding or zoning regulation, covenant, deed restriction or other regulation or
requirement relating to the location thereof.

Portions of the Property are located within a Special Flood Hazard Boundary as defined by the Federal
Emergency Monagement Agency and are reflected on Flood Insurance Rate Map No. 080036—0007D, with a
date of identification of February 23, 2001,

| further certify that this map and the survey on which it Is based were mode in accordance with ™ Minimum
Stondard Detall Requirements for ALTA/ACSM Land Tit'e Surveys”, jointly established and adopted by ALTA,
ACSM ond NSPS in 1999, and includes items 1, 3, 4, 10, 1b), 13, 15 and 16 of Table A thereof. Pursuant
to the Accuracy Standards as adopted by ALTA, NSPS ond ACSM ond in effect on the date of this
certification, the undersigned further certifies that the Positionol Uncertainties resulting from the survey
measurements made on the survey do not excesd the ollowable Positiond Tolerance.

Property has access to Oakland Road and Felt Reod, which are Public Reads, through property of Berry Patch
Assaclates Limited Partnership ond also to Buckland Road. which is a Fublic Rood, through property of the
Vilage ot Buckland Court Limited Partnership.

Due to present construction actuivity on the site, the items depicted on this map do not include the interior
of the property.

The word certify is meant to express a professiond opinion and not a warranty or guarantee.

To the best of my knowledge and belief, this map is substonticlly correct as noted above.
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1. UNLESS OTHERWSE NOTED, EXISTING UTILITY

LOCATIONS AS SHOWN, ARE BASED OM AVAILABLE
INFORMATION. ALL EXSTING UTIUTIES SHOULD

BE FIELD VERIFIED PRIOR TO CONSTRUCTION

2. ALL UTILITIES ARE TO BE STAKED IN THE FIELD
BY A LICENSED LAND SURVEYOR PRIOR TO
CONSTRUCTION.

3. THIS FLAN |S INVALID UNLESS IT BEARS THE
IMPRESSION SEAL AND ORIGINAL SIGNATURE

OF THE PROFESSIONAL ENGINEER /SURVEYOR.
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